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STATEMENT OF QUESTIONS PRESENTED 

The follo\sriiig are the questions presented to this Court 
for decision: 

1 . 

a. Whether the Court should have, on motion of defend¬ 
ant, ordered separate trials on counts in one indictment, 
which alleged in the first count the commission of an abor¬ 
tion by defendant in February, 1950; in the second count, 
that defendant and another conspired to obstruct justice 
in April, 1950 (subsequent to completion of the crime 
alleged in Count 1); and in the third count that defendant 
and another offered a bribe to the witness who was the 
complainant in the first count. 

b. Whether the Court should have ordered separate trials 
on the counts as described above, in view of the fact that 
defense counsel announced his preparedness and readiness 
only on the first count, because of his reliance on his 
interpretation of a ruling by a different Judge on a pre¬ 
viously filed and argued motion for severance by the co¬ 
defendant in this case. 


2 . 

"Whether the Court committed error by allowing one of 
the jurors to take notes during the course of the trial, both 
prior and subsequent to objection thereto by defendant. 

3. 

Whether upon the trial of a Negro for an alleged abortion 
on a white woman, it is proper for the prosecutor in cross- 
examining Negro witnesses to stress that complainant was a 
wlnte woman, especially w'here complainant appeared and 
testified and was observed by the jury. 

4. 

WTiether the Court should have directed an acquittal on 


(I) 




a count charging bribery \rhere the bribe was allegedly 
olTered in Baltimore by a co-defendant (not on trial) and 
at which time and place this appellant was not present, but 
was outside of the District of Columbia, and there was no 
evidence showing any act by the appellant in connection 
^^^th the alleged offer by co-defendant of the bribe, either 
in the District of Columbia or Baltimore. 

5. 

"Whether it was improper for the trial Judge in his 
charere to the jury to conUimally and in detail emphasize 
the testimony of the prosecution witnesses, and fail to do 
so in regard to the testimony on behalf of appellant. 

6 . 

"Whether it is error for the court to refuse to give an 
insitruction that the complainant in an abortion case, while 
not an accomplice, inasmuch as she morally implicates 
herself in the act, that the jury should consider that circum¬ 
stance as bearing on her credibility. 

7. 

a. "Whether it is error for the Court to interrogate a 
juror who dissents during a poll of the jury. 

b. "Whether it is error for the Court ,to record a verdict 
after interrogation of a juror who dissents during a poll 
of I the jury, and after the failure of any jurors to answer 
a Question by the Court as to whether they unanimously 
reached a verdict of guilty. 
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JUBISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of the Federal 
Rules of Criminal Procedure. 

STATEMENT OF THE CASE 

Appellant was indicted on an indictment in four counts, 
charging the appellant alone in the first count with using 
an instrument or prescribing medicine or drugs with intent 
to procure a miscarriage. The second count charged appel¬ 
lant jointly with one Alice Galusha with conspiring to 
obstruct justice. The third count charged the appellant 
jointly with Alice Galusha with promising or offering a 
bribe to a witness with the intent to procure the witness to 
absent herself from the proceedings in the matter involved 
in the first count. 
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Before the trial commenced, the defendant Galusha was 
granted a severance by Judge Bailey and is now awaiting 
trial. (Jt. App. 6-10). 

On June 8, 1950, the case of the appellant was set for 
trihl before Judge Holtzoff; and immediately prior to its 
commencement, counsel for appellant advised Judge Holtz¬ 
off that in conformity with the ruling of Judge Bailey, 
appellant was prepared for trial on Court 1 only. (Jt. App. 
11). Over objection of counsel for appellant, the Court 
ordered the case for trial on all counts of the indictment. 
(Jt. App. 11-16). 

In support of the charges, the prosecution called one 
Gloria Huffman who testified in substance that she, an 
unmarried woman, became pregnant as a result of sexual 
relations with one Andrew Gleeson that took place on 
November 5, 1949; that not being certain of her condition 
she consulted two physicians in Baltimore, where she 
lived; that she consulted a Dr. Wilson, who sent her to a 
laboratory for examination, and he then sent her to a Dr. 
Millea, an obstetrician, who advised her that she was, in 
fact, pregnant, and made an appointment for her to return 
for further prenatal care; that in accordance with a pre¬ 
arrangement, on February 4, 1950, GleeSon took her to 
appellant’s office and home in the District of Columbia; 
that Gleeson paid the appellant $350; that defendant then 
inserted an instrument into her body and adnainistered 
some medicine and put her to bed in a bedroom in his home; 
that after two or three days in the defendant’s home, she 
iiad a miscarriage and Gleeson called for her and took 
her back to Baltimore; that while Miss Huffman was at 
appellant’s home, she was ministered to by one Bessie, and 
that Bessie acted as her nurse. 

Andrew Gleeson was called as a witness and he testified 
that he did have sexual intercourse with Miss Huffman on 
November 5, 1949; that he took Miss Hufifman to defend¬ 
ant’s office, paid him $350, and that he called for her several 
days later and took her back to Baltimore; that all of this 
was done as a result of a pre-arrangement between Gleeson 
and the appellant. 
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Dr. Harry Smith of Gallinger Hospital in this city testi¬ 
fied that on April 15, Miss Huffman entered Gallinger 
Hospital and that she was having a genital bleeding; that 
he examined her and diagnosed her condition as being the 
result of an incomplete abortion; that he found placental 
tissue and that such tissue could have been there for months 
as a result of an abortion prior to her visit to appellant. 

Dr. Wilson of Baltimore testified that Miss Huffman 
came to see him in December of 1949 and that she wanted 
to ascertain if she were pregnant; that he instructed her 
to go to the University hospital for a test; that after 
receiving the results of that test, he referred her to an 
obstetrician, a Dr. Millea. 

Dr. Millea testified that he saw Miss Huffman on Decem¬ 
ber 23 and outlined a prenatal program for her, but that 
he never saw her again; that he found that she was a healthy 
woman and was five or six weeks pregnant. 

Miss Huffman further testified that a Miss Alice Galusha 
called on her at her home in Baltimore on April 20th and 
offered to pay her expenses if she. Miss Huffman, would 
leave town and not testify against the appellant; that she 
received further telephone calls from Miss Galusha and 
that Miss Galusha stated in one of these calls that it was 
being made from Washington. She testified further that 
on April 22, Miss Galusha called at her apartment in 
Baltimore and spoke with her about arranging to buy Miss 
Huffman an airplane ticket to California and to furnish 
money for expenses, with the understanding that Miss 
Huffman would leave for California immediately; that Miss 
Huffman was under subpoena to appear as a witness before 
the Grand Jury in the District of Columbia at the time of 
this conversation. That at that time, two Baltimore police 
officers were hidden in a closet in Miss Huffman’s apart¬ 
ment and placed Miss Galusha under arrest. The two 
officers testified as to overhearing the conversation between 
Miss Galusha and Miss Huffman as to Miss Galusha’s 
arranging to buy Miss Huffman an airplane ticket to 
California and to furnish expense money. 

A Dr. Pair testified that appellant on April 22 came 
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over to his, Dr. Pair’s, office in Baltimore with Miss 
Galnsha, and that while Miss Galusha went to the address 
of Gloria Huffman, the appellant remained in Dr. Pair’s 
office. Dr. Pair further testified that appellant had told 
him that Miss Galusha was calling to see Miss Huffman 
because she, Miss Galusha, had heard that Miss Huffman 
was making a charge of abortion against him. 

Two deputy U. S. marshals testified that they executed 
the arrest warrant; that, at the time of the arrest, one of 
the deputies testified that appellant stated to him that he 
did not know Miss Huffman or Miss Galusha and he was 
retired and living off real estate investments; the other 
deputy who was in the same room testified that he did not 
hear this statement. 

On behalf of appellant, Bessie TThite testified that she 
was the cook for appellant and had been employed in that 
capacity for about 10 years; that she remembered when 
Miss Huffman was at appellant’s house; she denied that 
she had acted as a nurse to Miss Huffman and stated that 
all she did was to bring Miss Huffman her meals. She 

denied that she in anv manner acted as a nurse or min- 

* 

istered to Miss Huffman as testified by Miss Huffman. 

Appellant testified in his o^^'n behalf and stated that he 
had been a practicing physician in the District of Columbia 
for the past 25 years: that some time in the latter part of 
January 1950 he received a telephone call from a Captain 
Gleeson, who wanted an appointment \sith him for that 
evening; that that evening the Captain came by himself 
to appellant’s office and said that he had a lady friend 
that he wanted appellant to examine; that her complaint 
was that her menstrual period had been going on for about 
eight or ten days and recurred ten days later, lasting from 
fifteen to twenty days. That this condition had I'jeen going 
on for some time since she came from the West Coast; 
that appellant then asked Gleeson whether or not she had 
seen any other doctors and was advised by Gleeson that 
she had seen several doctors in Baltimore, but that they 
didn’t seem to want those kind of calls. Appellant further 
testified that Gleeson told him that he had heard that 
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appellant was a very good physician and wanted him to 
examine Miss Huffman; that Gleeson then made an ap¬ 
pointment for February 4, which was his day off. 

Appellant further testified that on February 4, Gleeson 
came with Miss Huffman, and he invited Miss Huffman 
to his private office, where Miss Huffman told him about 
the irregularity of her menstrual period, and that such 
irregularity had been going on since she came east. That 
thereafter, appellant examined her physically, giving her a 
vaginal examination and a rectal examination, and that 
during the rectal examination, she began to bleed from 
her vagina; that he took a sterile speculum and inserted 
it into the vagina so that he could see where the blood was 
coming from; that he saw the blood come from the cervix 
and took a bottle of sterile cotton and a uterine forcep and 
swabbed the vagina out, and then packed her, telling her 
to lie still for a while. 

Appellant further testified that he then went out to the 
examining room and when advised by Gleeson that Gleeson 
wanted to take her back to Baltimore at that time, appellant 
stated that he had better leave her at appellant's house for 
a couple of hours; that it would not be a good idea to take 
the long ride back to Baltimore; that Gleeson then left; 
that thereafter appellant gave Miss Huffman five tablets 
of stilbestrol, which she swallowed. 

Appellant testified that these tablets had a tendency to 
cause the blood to coagulate and stop bleeding; that he then 
gave her some phenobarbital and took her upstairs to rest; 
that later on in the day, Gleeson telephoned and appellant 
told him that Miss Huffman was bleeding too badly to 
leave and should be kept overnight; that Gleeson let her 
remain at appellant’s home on Sunday and Monday on 
advice of appellant, and that on Tuesday, February 7, 
Gleeson came to the appellant’s home and asked the appel¬ 
lant what the charge was; that appellant said $150, which 
sum included observation and treatment, as well as staying 
for the three days at appellant’s home; that when they 
were leaving, appellant told Miss Huffman to be careful, 
and that she would need further medical and laboratory 
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treatment to find out the true nature of this bleeding. 

Appellant testified that he next heard from Miss Huffman 
about the middle of March, -when she telephoned him and 
stated that the treatment appellant had given her worked 
fine, but that she still saw traces of blood; that on March 
31; she telephoned him again and told him that the bleeding 
had stopped and then resumed. That appellant told her to 
come to his office, which she did. He gave her a prescription 
for frenosil, and he again advised her that she needed 
further medical and laboratory study to determine the true 
nature of the bleeding. 

Appellant testified that he did not hear from Miss Huff¬ 
man again until April 15, w-hen she telephoned and stated 
that although she had been feeling fine, she had resumed 
bleeding and wanted another prescription; that as he had 
to go out, he left the prescription for Miss Huffman with 
his cook, Bessie; that thereafter that evening he received 
another telephone call from Miss Huffman, who stated that 
she was bleeding very badly; that he told her to come to 
his office right away, so that he could put her in Gallinger 
Hospital: that he advised her he would come to where she 
was and get her, or that she could come to his place; that 
.«he stated that .she would rather come over to appellant's 
office, but that she never did appear, and that appellant had 
•'vver seen or heard from her since. 

Appellant further testified that on April 17, he received 
a mysterious phone call and that thereafter, he spoke to 
Miss Galusha, who was a friend of his wife, and told her 
that he had received two phone calls which accused him of 
doing an abortion on a girl named Huffman; that Miss 
Galusha stated that it looked like a shakedown or black¬ 
mail, and she volunteered to talk to Miss Huffman; that 
appellant didn’t see Miss Galusha until April 21, when 
she told him that she had seen Miss Huffman and had had 
a talk with her; that Miss Galusha said that she would like 
to see Miss Huffman again, and asked appellant to drive 
her over to Baltimore; that Miss Galusha came to appel¬ 
lant’s office on the following day and he drove her to 
Baltimore: that when he got there, he stopped at Dr. Pair’s 
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office and after staying there a while, Miss Galusha left for 
Miss Huffman’s residence; that appellant remained at Dr. 
Pair’s home, and when Miss Galusha did not return, appel¬ 
lant went back to Washington, alone. 

Appellant denied that he told the deputy marshals that 
he did not know Miss Huffman or Miss Galusha. Appellant 
further testified that in his opinion, Miss Huffman was 
suffering from menorrhagia, and that the medicine he had 
prescril^d was for the treatment of that condition. 

A Dr. Ackiss was called as a witness on behalf of appel¬ 
lant, and in response to a hypothetical question stated that 
in his opinion, the examination and treatment given by 
appellant was proper, that the condition described could be 
diagnosed as menorrhagia; and that placental tissue could 
remain in the uterus for months after an abortion. 

During the course of the trial, counsel for appellant 
called the Court’s attention to the fact that Juror Xo. 10 
was taking notes, and counsel advised the Court that he 
ol'dected to that and moved for a mistrial. The Court denied 
the motion and refused to admonish the juror to refrain 
from taking notes. That same Juror No. 10 turned out to 
bo the foreman of the jury when it returned to render its 
verdict. 

After the verdict was announced by the foreman as 
“guilty” on all three counts, counsel for the appellant 
requested a poll of the jury as to Count one, and all jurors 
answered guilty except Juror Clarence Mayo, who answered 
“not guilty on the first count, but then we weeded it out 
afterwards.” The Court then asked that juror “Your 
verdict is not guilty on the first count?” The juror replied, 
“Xow it was guilty. Judge, but when we got in the room on 
discussion ...” At that point, counsel for appellant inter¬ 
rupted and out of the hearing of the jury, stated to the 
Court that he desired the record to show that the foreman 
of the jury turned to the juror and talked to him right 
after he had said “not guilty.” 

Thereafter, the Court stated that if there was any ques¬ 
tion as to there being a unanimous concurrence, he would 
direct the jury to retire for further deliberation. Appel- 
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last’s counsel again directed the Courtis attention to the 
faet that the jury foreman directed remarks to the juror 
Mayo when he reported his verdict as “not guilty/^ The 
Court took no action about this fact, but stated to appel¬ 
lant’s counsel that he assumed that he was not questioning 
the jury’s unanimous concurrence, for if he were, he would 
direct the jury to retire for further deliberation. To this 
statement by the Court that he was assuming consent on 
tlie part of the appellant’s attorney that there was a con¬ 
currence of opinion, appellant’s attorney stated that he 
was not consenting to Court’s assumption of this and stood 
on* the record. Thereupon the Judge said he was stating 
his interpretation for the record, and the appellant’s attor¬ 
ney thereupon stated that he respectfully disagreed vdth 
the Court’s interpretation. Thereupon the Judge stated to 
the jury: “Ladies and gentlemen of the jury, as the Court 
understands it, vou unanimously reached a verdict of guiltv. 
That is correct, is it not?” To this question there was no 
response from the jury. 

On June 23, 1950, appellant was sentenced as follows: 
Count 1, 20 months to five years; count 2, 8 months to 2 
years; Count 3, 8 months to 2 years, with the sentence on 
Count 2 to take effect at the expiration of the sentence im¬ 
posed on Count 1, and the sentence on Count 3 to run con¬ 
currently with the sentence imposed on Count 2. 

STATUTES INVOLVED 


Sec. 22-201, D. C. Code (1950 Ed.): 

Abortion. 

Whoever, with intent to procure the miscarriage of any 
woman, prescribes or administers to her any medicine, drug, 
or substance whatever, or with like intent uses any instru¬ 
ment or means, unless when necessary to preserve her life 
or health and under the direction of a competent licensed 
practitioner of medicine, shall be imprisoned for not more 
than five years; or if the woman or her child dies in conse- 
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quence of such act, by imprisonment for not less than three 
nor more than twenty years. (Mar. 3, 1901, 31 Stat. 1322, 
ch. 854, Sec. 809.) 

Title 18, Sec. 371, U. S. Code: 

Conspiracy to Commit Offense or to Defraud 
United States. 

If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States, or any agency thereof in any manner or for any 
purpose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be ^ed not 
more than $10,000 or imprisoned not more than five years, 
or both. 

If, however, the offense, the commission of which is the 
object of the conspiracy, is a misdemeanor only, the punish¬ 
ment for such conspiracy shall not exceed the maximum 
punisliment provided for such misdemeanor. 

Title 18, Sec. 209, U. S. Code: 

Offer to Witness. 

Whoever, directly or indirectly, gives or offers any money 
or thing of value, or any promise or agreement therefor, 
or any other bribe to any person being, or about to be, a 
witness upon a trial, hearing, or other proceeding, before 
any court or any officer authorized by the laws of the United 
States to hear evidence or take testimony, upon any agree¬ 
ment or understanding that his testimony shall be influenced 
thereby, or that he will absent himself from the trial, hear¬ 
ing, or other proceeding, shall be fined not more than $2,000 
or imprisoned not more than two years, or both. 

Title 18, Sec. 3237, U. S. Code: 

Offenses Begun in One District and Completed in Another. 

Except as otherwise expressly provided by enactment of 
Congress, any offense against the United States begun in 
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one district and completed in another, or committed in more 
than one district, may be inquired of and prosecuted in any 
district in '^hich such offense was begun, continued, or com¬ 
pleted. 

Any offense involving the use of the mails, or transporta¬ 
tion in interstate or foreign commerce, is a continuing of¬ 
fense and, except as othen\’ise expressly provided by enact¬ 
ment of Congress, may be inquired of and prosecuted in any 
district from, through, or into which such commerce or mail 
matter moves. 


STATEMENT OF POINTS 

l. The Court erred in refusing to order separate trials 
on the counts in the indictment. 

n. The Court erred in permitting a juror to take notes. 

m. The Court erred in permitting prosecutor by cross- 
examination to appeal to racial prejudice. 

IV. The Court erred in not ordering acquittal on Count 
three of the indictment. 

V. The Court erred in stressing evidence of prosecution 
and not giving equal stress to evidence of defense. 

VI. The Court erred in denying appellant’s request for 
an instruction. 

'Vn. The Court erred in interrogating a juror who dis¬ 
sented on the poll of the jury. 

■ SUMMARY OF ARGUMENT 

I 

The Court Erred in Refusing to Order Separate Trials on 
the Counts in the Indictment. 

a. The Court should have ordered separate trials of the 
counts in the indictment, since the first count charged a 
substantive offense completed on February 4,1950, and the 
subsequent counts charged substantive offenses completed 
in April, 1950. 

b. The Court should have granted separate trials on 
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these counts in view of the fact that counsel had apprised 
the Court of his readiness on the first count only because 
of his interpretation of a ruling by Judge Bailey on a motion 
for severance made by the co-defendant. 

n 

The Court Erred in Permitting a Juror to Take Notes. 

a. The Court should not permit a juror to take notes, par¬ 
ticularly when there is objection to that by counsel for 
defendant. 

b. The taking of notes gives the juror taking them an 
undue influence in discussing the case; his notes may be in¬ 
accurate, meager, or careless and incomplete. 

c. Even if the matter of a juror taking notes is within 
the discretion of the Court, it is an abuse of such a discre¬ 
tion to permit the same if there is objection made. 

m 

The Court Erred in Permitting Prosecutor by Cross-Exam¬ 
ination to Appeal to Eacial Prejudice. 

a. It is improper to permit the prosecutor in the trial of 
a Negro for an alleged abortion on a white woman to cross- 
examine Negro witnesses and stress the fact in such 
cross-examination that the complainant was a white woman; 
this is an appeal to racial bias and prejudice. 

IV 

The Court Erred in Not Ordering Acquittal on Count Three 

of the Indictment. 

a. The Court should have directed an acquittal on the 
count charging bribery, where the bribe was offered in Bal¬ 
timore by co-defendant (not on trial) at which time the 
other defendant was not present and was at the time in 
another section of Baltimore, and there was no evidence 
showing any act on the latter’s part in connection with the 
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offer of a bribe, either in the District of Columbia or Balti¬ 
more. 


V 

The Conrt Erred in Stressing Evidence of Prosecntion and 
' Not Giving Equal Stress to Evidence of Defense. 

a. While the Court may comment on the evidence, he may 
not do so by an emphasis on one side of the case to the extent 
that such emphasis would be tantamount to an expression 
of his opinion on an ultimate issue to be determined by the 
jury. 


VI 

The Conrt Erred in Denying Appellant’s Request For an 

Instruction. 

a. In a trial of a physician for an abortion, it is error for 
the Court to deny request for instruction that the complain- 
aiit in an abortion case, while not an accomplice, since she 
morally implicates herself in the act, the jury should con¬ 
sider that circumstances as bearing on her credibility. 

vn 

The Court Erred in Interrogating a Juror Who Dissented 

■ on the Poll of the Jury. 

a. When a juror dissents on a poll of the jury, it is im¬ 
proper for the Court to interrogate that juror in any man¬ 
ner, but the Court should direct the jury to return for 
further deliberation or discharge it. 

I b. After a dissent by a juror on the poll where the Court 
states to the jury, “Ladies and Gentlemen of the jury, as 
the Court understands it, you unanimously reached a verdict 
of guilty. That is correct, is it not?” and the jury makes no 
response, there is actually no unanimous verdict rendered; 
and a verdict recorded under such circumstances is a nullity. 
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AEGUMENT 

I 

The Court Erred in Refusing to Order Separate Trials on 
the Counts in the Indictment. 

On Thursday, June 8,1950, at the very start of the trial, 
appellant's counsel approached the bench and advised the 
Court that he was ready to proceed for trial only on Count 
1 of the indictment. The Court ordered the trial to proceed 
on the entire indictment, although stating at the time “Of 
course, I am a little bit perturbed about this, Mr. McLaugh¬ 
lin. You are going to have two entirely different offenses 
tried” (Jt. App. 15). 

Appellant contends that the court’s insistence in order¬ 
ing the case to trial on the whole indictment at the same 
time was prejudicial to the appellant, and relies on the de¬ 
cision of Judge Bailey rendered in this cause on June 2, 
1950, after hearing a Motion for Severance on behalf of the 
co-defendant, when he stated, “I am inclined to think there 
should be a severance.” When Judge Bailey stated this, 
the Government put the direct question, “Would your Honor 
say this was practically one transaction —^that this arises 
out of one tramsactionV* To this. Judge Bailey replied, “No, 
I do not think it is one transaction. I think the other may 
be connected in a way, I do not think it is proper and I 
think it would influence the jury wrongfully to try them 
both together” (Jt. App. 10). 

During the second day of the trial, June 9, 1950, Judge 
Holtzoff referred to the case as having two branches, one 
being the abortion and the other being the obstruction of 
justice, and then he said, “It is like one of Shakespeare’s 
dramas, with two plots, you finish one plot and you can pre¬ 
sent the two separaiely” (Jt. App. 16). It is respectfully 
submitted that the Court erred in failing to grant a separate 


^Relief from Prejudicial Joinder. If it appears that a defendant or 
the Government is prejudiced by a joinder of offenses or of defendants 
in an indictment or information or by such joinder for trial together, 
the court may order an election or separate trials of counts, grant a 
severance of defendants, or provide whatever other relief justice requires. 
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trial of the counts of the indictment as contemplated by 
Rhle 14 of the Federal Rules of Criminal Procedure.^ This is 
especially true in view of Judge Bailey’s and the trial 
court’s expressions on the subject above referred to. 

It is further respectfully submitted that the Court should 
not have required the trial to proceed on all counts in view 
of appellant’s counsel’s statement that he was prepared to 
proceed on Count 1 only, in conformity with his interpre¬ 
tation of Judge Bailey’s ruling (Jt. App. 11-16). 

n 

The Court Erred in Permitting a Juror to Take Notes. 

On June 12, 1950, at the beginning of the trial session of 
thht day, appellant’s counsel informed the Court that juror 
Xo. 10 as then sitting had been taking notes at different in¬ 
tervals throughout the trial. Counsel thereupon moved for 
a mistrial. The Court stated that he had observed the juror 
taking notes throughout the trial and said that the juror had 
a right to take notes (Jt. App. 24-25). At different points 
throughout the entire trial juror No. 10 continued to take 
notes of the testimony, and it so happened that this same 
juror turned out to be the foreman of the jury and was the 
same one who in open court turned and said something to 
juror Mayo when the latter reported his verdict as ‘‘not 
guilty” (jt. App. 51-52). 

Such a practice has been condemned by several of our 
local District Court Judges. The attention of this Court is 
dit-ected to the case of U. S. v. Davis (1900; CC 103 F. 457 
(Affirmed in 1901 C. C. A. 6th) 107 F. 753), where it was 
h^ld that the practice of a juror’s taking notes was im¬ 
proper : 

I “It gives the juror taking notes an undue influence 
in discussing the case when he appeals to his notes to 

I settle conflicts of memory. Without corrupt purpose, 

! his notes may be inaccurate, or meager, or careless and 

I loosely deficient, partial, and altogether incomplete. 
With a corrupt purpose, they may be false in fact en¬ 
tered for the purpose of misleading or deceiving his 
fellows when he comes to appeal to them. There is no 
protection against such dangers except to forbid the 


15 


practice. It is allowed by statute in some states, which 
would implv that without a statute it is not permis¬ 
sible. * • 

As evidence of the wisdom of the above-quoted passage 
from the case that ^4t gives a juror taking notes an undue 
influence,’’ it is again called to the attention of this Court 
that this same juror No. 10 became the foreman of the jury. 

See also 154 A. L. R. 880. 

m 

The Court Erred in Permitting Prosecutor by Cross-Exam¬ 
ination to Appeal to Racial Prejudice. 

While a witness for appellant, Bessie White, appellant’s 
cook, was being cross-examined by the prosecutor, the fol¬ 
lowing took place in front of the jury: 

Q. Had you seen any other girls there for the past 
ten years? Staying at that house? A. Only his guests. 

Q. I meant white girls, like Miss Huffman. (Com¬ 
plainant) (See Jt. App. 28-29). 

Again while the appellant was being cross-examined by 
Assistant IT. S. Attorney McLaughlin, the following took 
place in front of the jury: 

Q. There was no conversation at all about where the 
girl was coming from, was there, Doctor? A. None 
at all. 

Q. Did you ask him whether or not she was a white 
girl or a colored girl? 

Mr. Ford: “Wait a minute.” 

Thereupon appellant’s counsel approached the bench, 
asked for the withdrawal of a juror and the declaring of a 
mistrial on the ground that the government was introducing 
in the cause a racial issue. The Court then noted for the 
record that the appellant is a colored man, complaining 
witness is a white woman, and that Captain Gleeson is a 
white man. Thereupon the judge said, These are circum¬ 
stances that the jury would have a right to consider in 
determining the question whether the defendant (appellant) 
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is or is not telling the truth. Now, I am not going to mention 
it,' of course, in mv charge to the jury, but the facts are 
obvious • • (Jt. App. 29). 

It is respectfully submitted that such cross-examination 
was highly improper and prejudicial, and was clearly calcu¬ 
lated to stress the fact that complainant was a white woman 
and that the appellant was a Negro. 

'See Viereck v. U. S., 318 U. S. 236, 87 L. Ed. 734, where 
the Supreme Court in speaking of what is proper conduct 
on the part of the prosecutor, stated: 

i “He may prosecute with earnestness and vigor—in¬ 
deed, he should do so. But while he may strike hard 
blows, he is not at libertv to strike foul ones.” 

IV 

The Court Erred in Not Ordering Acquittal on Count Three 

of the Indictment. 

Count three (Count Four not submitted to Jury) charges 
the appellant and Galusha on April 22,1950, with the offense 
of bribery in violation of Section 209 of Title 18 of U. S. 
Code in that each of them on or about April 22,1950, prom¬ 
ised and offered a bribe and other things of value to Gloria 
Huffman at her residence in Baltimore, Maryland, including 
an airplane ticket and expense money to go to California 
and that at that time said Gloria Huffman was and was 
about to be a witness before the Grand Jury. The indict¬ 
ment alleges that the offense charged in this count began 
in the District of Columbia and ended in the Federal Dis¬ 
trict of Maryland, and was committed in both said districts. 

By way of summation, the first count charges the sub¬ 
stantive offense of abortion. The second count charges con¬ 
spiracy to bribe. The third count charges substantive bribery 
under the U. S. Code. The fourth count charges substantive 
bribery with respect to Section 701, Title 22, of the District 
of Columbia Code. 

' To prove the substantive bribery offense charge in Count 
Three, the government by its evidence established the fol¬ 
lowing : 
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That on April 20,1950, Huffman received a phone call at 
her home in Baltimore, Maryland, and that within five min¬ 
utes Galusha appeared at her apartment alone and at¬ 
tempted to bribe her. Later that day, April 20, 1950, Ga¬ 
lusha called her on the phone at her home, but told her to 
call her later. That on April 20, 1950, Huffman was not 
under subpoena and did not receive one until April 21,1950. 

That on April 21, 1950, Huffman while at her home had 
two phone calls from Galusha separated by fifteen minutes. 
In the first phone call, Huffman told Galusha she wanted to 
talk to her again about the financial aspect of trip and asked 
if she would see her that evening, but Galusha said ^‘no” 
because she was calling from Washington, but could see her 
the next day. About fifteen minutes later, on April 21,1950, 
Galusha again called her and they spoke of money and 
expenses (Jt. App. 17-24). 

That on April 22, 1950, appellant G^odloe visited his 
friend Dr. James M. Pair at his home, 400 North Carrolton 
Avenue, Baltimore, Maryland, and had with him Alice Ga¬ 
lusha. That while appellant stayed at Dr. Pair^s house in 
Baltimore, Maryland, Alice Galusha left and went to the 
home of Gloria M. Huffman (complainant) in another sec¬ 
tion of Baltimore, Maryland. Then the testimony of the 
Government tends to show that Galusha offered Huffman a 
bribe at her home in Baltimore, Maryland, while appellant 
was not present. Appellant waited at Dr. Pair’s home in 
Baltimore, Maryland, for Galusha to return, and when she 
did not return, appellant left Dr. Pair’s home to return 
to Washington, D. C. 

On the foregoing, the Government contends that the ap¬ 
pellant Goodloe committed the substantive offense of bribery 
in the District of Columbia and could be convicted in the 
District of Columbia. The matter appearing in Jt. App. 25-28 
shows that the Court did not believe the evidence in the 
case showed jurisdiction in the Court on Counts Three and 
Four. Then the Court changed its mind based only on the 
testimony as it appears in Jt. App. 20-21. That testimony 
merely shows that defendant Galusha (not appellant Good¬ 
loe) on April 21,1950, telephoned complainant Huffman. 
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It is respectfully submitted that there was no evidence 
that the appellant committed the substantive offense of 
bribery in the District of Columbia, and that, therefore, the 
United States District Court for the District of Columbia 
had no jurisdiction to try appellant for that offense. In that 
connection, see Re Palliser {Palliser v. U. S.) 136 U. S. 257, 
265, 34 L. Ed. 514, 517; Lamar v. U. S,, 240 U. S. 60, 65-66, 
60'L. Ed. 526, 528; Burton v. U. S., 202 U. S. 344, 387-388, 
50 L. Ed. 1057, 1073-1074. 


V 

The Court Erred in Stressing Evidence of Prosecution and 
Not Giving Equal Stress to Evidence of Defense. 

The Court’s charge is set forth in Jt. App. 31-45. Appellant 
contends that the Judge’s detailed discussion of the facts 
was not one that assisted the jury in understanding the 
application of the law to the facts, but was a detailed dis¬ 
cussion of all the government facts and witnesses, without 
giving the same treatment to the evidence offered on behalf 
of appellant. For example, from P. 726 to 729, inc., of the 
record, the Court identifies by name the government’s wit¬ 
nesses, (such as Gloria Huf^an, Dr. Wilson, Dr. Millea, 
Andrew Gleeson, Dr. Harry Smith) and discusses the testi¬ 
mony of each of them. Then, the Court in only a few lines 
states what the Court believes was the appellant’s testi¬ 
mony, though appellant’s testimony occupies pages 421 to 
597, inc., of Vol. IV and pages 603 to 613, inc., Vol. V of the 
Transcript. And while the Court identifies the government 
witnesses and their testimony as aforesaid, he did not refer 
to the testimony of appellant’s witnesses (Bessie M. White 
and Dr. Smallwood Ackiss). 

At the very beginning of the Court’s charge, he admon¬ 
ished the jury that Andrew Gleeson was not on trial here 
for his sins, such as they may be, and that attention should 
be concentrated solely on the question whether the defendant 
Goodloe is guilty or not guilty (Jt. App. 32). Gleeson was 
an accomplice, and as such, some concentration should be 
put on the question of his credibility. Later in his charge 
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(Jt. App. 38), the Judge declared that Gleeson was an ac¬ 
complice and such testimony should be received with care 
and scrutinized with caution. If the aforesaid first state¬ 
ment is correct, then the second statement is not correct. If 
the second staiement is correct, then the first statement 
is not correct. 

Again the Judge, in stating the facts to the Jury regard¬ 
ing Counts Two and Three, recited the testimony of the gov¬ 
ernment’s witnesses in detail and by name (Gloria Huffman, 
two Baltimore police officers, and Dr. Pair) (Jt. App. 39-40). 
Yet, the Court merely used a few lines (Jt. App. 40) in re¬ 
citing the appellant’s version of the same topic. 

The Judge charged the jury, “In this case the defendant 
denies that any miscarriage took place, or, in any event, that 
he did anything to produce it.” This was not so. Appellant 
denied that he had anything to do with producing an abor¬ 
tion. However, appellant introduced medical testimony 
(cross-examination of Dr. Smith and testimony of Dr. 
Ackiss) which established that the placental tissue found 
in Gloria Huffman could have been there for a long time 
prior to her visit to appellant as a result of an abortion 
occurring prior to her visit to appellant. 

The foregoing were called to the Court’s attention by way 
of exceptions to his charge after he finished it and appear 
in Jt. App. 45-48. 

It is respectfully urged that a reading of the entire charge, 
particularly the comment on the evidence which the Court 
made, will show that it was argumentative in favor of the 
prosecution’s aspect of the case. Such a practice has been 
condemned by many courts, and by this Court in recent 
cases. See Sullivan v. XJ, S., 85 U. S. App. D. C. —, 178 F. 
(2d) 723; Billed v. Z7. S., No. 10,525, decided August 2,1950, 
and the numerous cases cited therein. 
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VI 

The Court Erred in Denying Appellant’s Bequest For an 

Instruction. 

Counsel for appellant requested the Court to charge the 
jury that the complainant in an abortion case, while not an 
accomplice, inasmuch as she morally implicates herself in 
the act, the jury should consider that circumstance as bear¬ 
ing on her credibility (Jt. App. 30-31). In the case of Thomp¬ 
son V. U. S,, 30 App. D. C. 352,362, this Court approved such 
an instruction. 

In this case, where there was such a direct conflict between 
the testimony of the complainant and the appellant, this 
instruction would no doubt have carried weight with the 
jury and the failure of the trial Court to give it was preju¬ 
dicial to appellant, and in direct conflict with Thompson v. 
V. S. {supra). 


vn 

The Court Erred in Interrogating a Juror Who Dissented 

on a Poll of the Jury. 

After the jury foreman reported the jury verdict of guilty 
oh the three counts, appellant’s attorney asked for a poll 
of the jury. During the poll of the jury, the clerk called on 
Juror Clarence Mayo, and he answered *^NOT GUILTY.” 
Then the Court immediately asked the juror, “What is your 
verdict?” and the juror answered the Court, “Not guilty on 
the first count, but then we weeded it out afterwards.” At 
this point, the foreman of the jury turned to Juror Mayo 
and talked to him, but what he said could not be heard by 
appellant’s attorney, as they were separated by their re¬ 
spective, proper positions in the Courtroom. Thereupon, 
the Court, in open court, questioned the juror further, called 
counsel to the bench, and read Rule 31 (d) of the Federal 
Rules of Criminal Procedure, stating: 

“If in the poll there is not unanimous concurrence, 
the jury may be directed to retire for further delibera¬ 
tions or may be discharged.” 
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The Court did not follow the foregoing rule after reading 
it to counsel, for the Judge neither directed the jury to retire 
for further deliberations, nor did he discharge them. 

Thereafter, the Court stated if there was any question as 
to where there was a unanimous concurrence, he would di¬ 
rect the jury to retire for further deliberations. At this 
point, appellant’s attorney again directed the Court’s atten¬ 
tion to the fact that the jury foreman directed remarks to 
the juror Mayo when he reported his verdict as ‘‘NOT 
GUILTY.” The Court took no action about this fact, but 
stated to appellant’s attorney that he assumed that he was 
not questioning the jury’s unanimous concurrence, for if he 
were, he would direct the jury to retire for further delibera¬ 
tions. To this statement by the Court that he was assuming 
consent on the part of appellant’s attorney that there was a 
concurrence of opinion, appellant’s attorney specifically 
stated that he was NOT consenting to the Court’s assump¬ 
tion and stood on record. Thereupon the Judge said he was 
stating his interpretation for the record and appellant’s 
attorney thereupon stated that he respectfully disagreed 
with the Court’s interpretation. Thereupon, the Judge 
stated to the jury: 

“Ladies and Gentlemen of the Jury, as the Court 
understands it, you unanimously reached a verdict of 
guilty. That is correct, is it not?” 

To this question there was no response from the jury. 
Hence the jury, (since Juror Mayo reported his verdict as 
not guilty) has never reported a unanimous verdict, even 
though the direct question was asked of them by the Judge 
as set forth above (Jt. App. 49-53). 

In this connection, attention is directed to the case of 
Bruce v. Chestnut Farms-Chevy Chase Dairy^ 75 U. S. App. 
D. C. 192,126 F. (2d) 224, wherein this Court stated: 

“There can be no question of the right of a juror, 
when polled, to dissent from a verdict to which he has 
agreed in the jury room, and when this happens, the 
jury should either be discharged or returned to their 
room for further deliberation. It is both unwise and 
undesirable that the court should enter into an argu- 
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ment 'vnth the juror or require an explanation of his 
change of position. • • • 

“The correct practice, when a poll of the jury is 
' asked, is for the clerk to call the roll and ask each 
' juror as his name is called to answer—^for the plaintiff, 

' or—for the defendant, and if the responses of the in¬ 
dividual jurors are not in complete agreement, the jury 
I should be required to retire and give further consid¬ 
eration to the case. • • • 

I “Judges should bear in mind that a good and valid 
verdict is not dependent on what the juror agrees to 
in the jury room, but what the juror agrees to when 
' the jury returns into court to give their verdict, and 
I the questioning of the juror by counsel and the court, 
! though doubtless well intended, should not have been 
indulged. • • • »» 

It is respectfully submitted that “a verdict recorded 
under these conditions is wholly without meaning or effect.’’ 
Bruce case {supra) at page 194. 

CONCLUSION 

I The premises considered, it is sincerely urged to the Court 
that the judgment in this case should be reversed. 

! Respectfully submitted, 

Charles E. Ford, 

' Attorney for Appellant. 
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771 Filed in Open Court May 8, 1950. 

Henry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Holding a Criminal Term 

APRIL TERM, 1950 

UNITED STATES OF AMERICA 

V. 

WILLIAM A. GOODLOE and ALICE L. GALUSHA 

Criminal No. 

Grand Jury No. Original 


FIRST COUNT; 

The Grand Jury charges: 

On or about February 4, 1950, within the District of 
Columbia, William A. Goodloe, with intent to procure the 
miscarriage of Gloria M. Huffman, who was then preg¬ 
nant, used instruments and means of a kind unknown to 
the Grand Jury and also administered a medicine, drug 
and substance in the form of pills of a kind unknown to 
the Grand Jury. 

Violation: 22-201 D.C. Code. 

SECOND COUNT: 

The Grand Jury charges: 

Beginning about April 15,1950, the matter of a suspected 
attempt by William A. Goodloe to procure the miscarriage 
of Gloria M. Huffman, in violation of Section 201 of Title 
22 of the District of Columbia Code, was being investigated 
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by the Metropolitan Police Department of the District of 
Columbia; and beginning about April 20, 1950, that mat¬ 
ter was the subject of a proceeding and hearing before the 
Grand Jury which brings this indictment into Court. 
772 Throughout the period from about April 15, 1950, 
to about April 27, 1950, within the District of Co¬ 
lumbia and elsewhere, William A. Goodloe and Alice L. 
Galusha conspired and agreed to commit an offense against 
the United States to consist of a violation in the District 
of Columbia of Section 701, Title 22 of the District of 
Columbia Code, and to commit another offense against the 
United States to consist of a violation of Section 209 of 
Title 18 of the United States Code. The object and pur¬ 
pose of the conspiracy was to promise, offer and give to 
Gloria M. Huffman money and other things of value with 
intent to influence her action and evidence as a witness in 
the above-mentioned matter and proceeding; and to offer 
and give a bribe in the form of money and things of value 
to Gloria M. Huffman, who was and was about to be a wit¬ 
ness in said proceeding before the said Grand Jury, upon 
an understanding that Gloria M. Huffman would absent her¬ 
self from that hearing and proceeding. 

OVERT ACTS 

I To effect the object of the conspiracy described in the 
preceding paragraph, the defendants did at the times and 
places hereafter indicated the following overt acts, among 
others: 

1. On or about April 20,1950, Alice L. Galusha went 
i from Washington, D. C., to Baltimore, Maryland. 

2. On or about April 20,1950, Alice L. Galusha visited 
Gloria M. Huffman and talked to her in Baltimore, 
Maryland. 

3. On or about April 21, 1950, William A. Goodloe 
telephoned from Washington, D. C., to Dr. James M. 
Pair in Baltimore, Maryland, and conversed with him. 


4 


4. On or about April 22, 1950, William A. Goodloe 
and Alice L. Galusha went from Washington, D. C., to 
Baltimore, Maryland. 

5. On or about April 22, 1950, William A. Goodloe 
waited in the home of Dr. James M. Pair in Baltimore, 
Maryland, while Alice L. Galusha went to see Gloria M. 

Huffman elsewhere in the same city. 

773 6. On or about April 22,1950, the same day as the 

transaction mentioned in Overt Act No. 5, William 
A. Goodloe waited in his own automobile outside the 
home of James M. Pair in Baltimore, Man-dand, for 
Alice L. Galusha to return from her visit to Gloria M. 
Huffman, referred to in Overt Act No. 5. 

Violation: Section 371, Title 18, U.S. Code. 

THIRD COUNT: 

The Grand Jury charges: 

Beginning about April 20,1950, the matter of a suspected 
attempt by William A. Goodloe to procure the miscarriage 
of Gloria M. Huffman, in violation of Section 201 of Title 
22 of the District of Columbia Code, was the object of a 
proceeding before the Grand Jury which brings this indict¬ 
ment into Court. 

On or about April 22,1950, William A. Goodloe and Alice 

L. Galusha promised and offered a bribe and other things 
of value including a ticket for airplane transportation to 
California and money for expenses during said trip and 
for an indefinite period in California thereafter, to Gloria 

M. Huffman, who was and was about to be a witness in the 
said hearing and proceeding before the said Grand Jury, 
upon an understanding that Gloria M. Huffman would ab¬ 
sent herself from that hearing and proceeding. 

The offense charged in this Count began in the District 
of Columbia and ended in the Federal District of Mary¬ 
land and was committed in both said districts. 

Violation: Section 209, Title 18, U.S. Code. (See also Sec¬ 
tion 3237, Title 18, U.S. Code.) 
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FOURTH COUNT: 


The Grand Jury charges: 

Beginning about April 15,1950, the matter of a suspected 
attempt by William A. Goodloe to procure the miscarriage 
of Gloria M. Huffman, in \’iolation of Section 201, Title 22 
of the District of Columbia Code was being investi- 
774 gated by the Metropolitan Police Department of the 
District of Columbia; and beginning about April 20, 
1950, that matter was the object of a proceeding before the 
Grand Jurv' which brings this indictment into Court. 


' On or about April 22,1950, William A. Goodloe and Alice 
L. Galusha promised and offered to Gloria M. Huffman 
money and other things of value including a ticket for air¬ 
plane transportation to California and money for expenses 
for that trip and an indefinite period in California there¬ 
after with intent to influence the action and evidence of 
Gloria M. Huffman as <i witness in the matter which is de¬ 
scribed in the preceding paragraph. The offense charged 
in this Count began in the District of Columbia and ended 
in the Federal District of Marvdand and was committed in 
both said Districts. 

Violation: Section 701, Title 22, District of Columbia Code. 

(See also Section 3237, Title 18, U.S. Code.) 

GEORGE MORRIS FAY, 

Attorney of the United States in 
and for the District of Columbia. 


A true bill: 

Charles E. Steidel, Foreman. 
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770b UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 


V. 

WILLIAM A. GOODLOE and ALICE L. GALUSHA, 

Defendants 
Criminal No. 731-50 

Washington, D. C. 

Friday, June 2, 1950. 

A hearing on a motion in this case was held before Dis¬ 
trict Judge Jennings Bailey in Criminal Division No. 2 
at 11:15 a.m. 

APPEARANCES: 

On behalf of the United States: 

Mr. Arthur J. McLaughlin, 

Assistant United States Attorney. 

On behalf of the defendant William A. Goodloe; 

Mr. H. Clifford AUder. 

On behalf of the defendant Alice L. Galusha: 

Mr. Nicholas J. Chase. 

770c PROCEEDINGS 

The Deputy Clerk; The case of United States v. Goodloe 
and Galusha. 

Mr. Allder: If Your Honor Please, in the case of United 
States V. William Goodloe, Mr. Charles E. Ford represents 
the defendant Goodloe. He is home this morning, sick, 
having an upset stomach. Being unable to be here, he has 
asked me to request a continuance. 

The Court: What is the motion? 

Mr. Allder: It is a motion for a bill of particulars. Your 
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Honor, I believe. I am not familiar with it except as to 
the title of it. 

Mr. McLaughlin: Your Honor, the only thing I can say 
is that the case is set for trial next Wednesday. 

' The Court: I cannot postpone it. The case will have to 
be tried next Wednesday. 

Mr. Allder: I was asking only for a continuance of the 
motion. As far as the trial itself is concerned, next Wed- 
nesdav will be the first time it will have been on. It has 
not been on before. The defendant was just arraigned 
about 10 days ago. 

The Court: He was arraigned on May 19. This motion 
was not filed until May 31. I will try the case on Wed¬ 
nesday. 

Mr. Allder: How about the motion. Your Honor? 
770d That is what I was addressing myself to now. 

' The Court: I did not understand vou. 

Mr. Allder: I was asking not for a continuance of the 
case but for a continuance of the argument on the motion. 

The Court: I will not continue the case. Whv have vou 
vi-aited this long before filing the motion? 

Mr. Allder: I can^t answer that. We are pretty busy 
with other cases at this time. This is a quite lengthy mo¬ 
tion, I believe. 

I The Court: I am willing to take the motion under con¬ 
sideration, but I will not continue the case when counsel 
wait so long. 

Mr. Allder: Can the motion be argued Monday? 

Tile Court: Under the law, I am compelled to be at the 
Court of Appeals on Monday. However, I will hear the 
motion at 9:30 Monday morning. 

Mr. Allder: Thank you. Your Honor. 

Mr. Chase: If Your Honor please, may I address the 
Court as to the defendant Galusha? There are motions 
before Your Honor- 

I The Court: I will hear them right now. 
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^fr. Chase: Yes, sir. If Your Honor please, inasmuch 
as each of the motions is affected by the contents of the 
indictment, I should like, very briefly, to run through the 
indictment, and each count thereof, as it may effect 
770e these motions. 

The indictment names two defendants, the defend¬ 
ant Goodloe and the defendant Galusha. The first count 
of the indictment is addressed solely to the defendant 
Goodloe. The first count charges the commission of an 
abortion. 

1’he Court; I have read the first count. 

j^Ir. Chase: The second count, if Your Honor please, 
charges a conspiracy under a section of the United States 
Code, presently 341, formerly 88—a conspiracy on the part 
of both of the defendants to commit offenses against the 
Umted States, to wit, to violate the bribery section of the 
District of Columbia Code and to violate the bribery sec¬ 
tion of the United States Code as such. That count, as I 
have indicated, applies to both defendants. 

The third count is the Federal, or United States Code, 
bribery count. That count is predicated on Section 209 of 
Tit(e 18 and charges each of the defendants with having 
committed a bribery within the meaning of that section. 

The fourth count, if Your Honor please, is predicated 
on the District of Columbia Code and charges in effect 
attempted bribery with respect to Section 701, Title 22, of 
the District of Columbia Code. That count applies to each 
of the defendants. 

So, by way of summation, the first count charges abor¬ 
tion as to the defendant Goodloe. The second count 
770f charges conspiracy to bribe as to each of the de¬ 
fendants. The third count charges substantive brib- 
erv under the Federal Code as to each of the defendants. 
The fourth count charges substantive bribery as to each of 
the defendants. 

1 think that that in a general way, if Your Honor please, 
analyzes the indictment as to the offenses charged against 
both defendants. 
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' The first motion which I would respectfully call to Your 
Honor’s attention, because there are several of them, and 
because the disposition of this motion may affect the entire 
proceeding and obviate the necessity at this time for rul¬ 
ings on the other motions advanced by the defendant Galu- 
sha, is a motion which is denominated, “Motion for Sev¬ 
erance for Separate Trial of Counts, or to Grant Appro¬ 
priate Relief.” 

That motion, if Your Honor please, was drawn pursuant 
to Rule 12 of the Federal Rules of Criminal Procedure and 
Rule 14 of the Federal Rules of Criminal Procedure. I 
will briefly read Rule 14, in so far as it is applicable. That 
rule is entitled, “Relief from Prejudicial Joinder.” 

“If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defend¬ 
ants in an indictment or information or by such joinder 
for trial together, the court may order an election or 
separate trials of counts, grant a severance of defend¬ 
ants or provide whatever other relief justice re¬ 
quires.” 

770g So our motion, if Your Honor please, based upon 
1 Rule 14, is in the alternative. In other words, it asks 
for severance. If the Court deems that the defendant Good- 
loo, defendant number 1, is to stand trial on all four counts, 
then we are asking that we be severed from the indictment 
as such. 

The alternative application, if Your Honor please, within 
the language of Rule 14, is addressed to the proposition 
that while we may be triable with the defendant Goodloe 
on the second and fourth counts—which I may say paren¬ 
thetically seem to be properly joined—we submit that we 
are not triable with the defendant Goodloe on the first 
count of the indictment; and in that connection, as an alter¬ 
native application, we are asking for a separate trial on 
those counts. 

The Court: Let me hear from the Government. 

Mr. McLaughlin: If Your Honor please, in regard to the 
joinder, the first count charges abortion on the part of 
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Goodloe. The other counts, the second, third, and fourth 
counts, come out of the abortion case—that is, they charge 
the influencing of this witness who was the subject in the 
abortion case. 

Of course, I realize as to joinder and severance that it 
is within the discretion of the Court. But according to 
Rule 8, which is, “Joinder of Offenses and of Defendants,” 

it savs: 

* 

770h “Joinder of Offenses. • • •»» 

The Court: I am satisfied it can be done. The 
question is whether it would work an injustice to the de¬ 
fendant. 

Mr. McLaughlin; I do not see how it could be an in¬ 
justice to the defendant, because suppose, we will say, we 
try the defendants on the second, third, and fourth counts. 
Xow, evidence on the first count would come out in that 
case and would have to show abortion. I also say that 
even in these other counts it would have to show the abor¬ 
tion ; and the more serious the abortion, the more it would 
go toward the motive of these defendants in trying to intimi¬ 
date the witness. So regardless of what counts we tried 
them under, the evidence would come out. Therefore, I do 
not see how the defendant would be prejudiced. 

The Court: I am inclined to think there should be a 
severance. 

Mr. McLaughlin: Very’ well, Your Honor. Would Your 
Honor say that this was practically one transaction—that 
this arises out of one transaction? 

The Court: No, I do not think it is one transaction. I 
think the other may be connected in a way. But I do not 
think it is proper, and I think it would influence the jury 
wrongfully, to try them both together. 

I sustain the motion for severance. 

^Ir. Chase: Now, with respect to the other two mo- 
770i tions, may they be held in abeyance, because they 
are addressed to the defendant Galusha alone? I 
take it the Government would have no opposition. 
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The Court: Which one do you want to try first? 

Mr. McLaughlin: Goodloe. 

The Court: The abortion? 

Mr. McLaughlin: The abortion. 

The Court: Then, I will hear that on Monday morning. 
Mr. McLaughlin: That is on the bill of particulars for 
Goodloe? 

The Court: Yes. 

• ••••••• 


3 PROCEEDINGS 

The Deputy Clerk. The case of William A. Goodloe and 
Alice L. Galusha. 

Mr. Ford. Your Honor, may we approach the bench? 

The Court. Yes, indeed. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Ford. Your Honor, I am approaching the bench 
because I believe there are some prospective jurors in the 
room whom I do not want to hear what I have to say. 

On Friday, Judge Bailey ruled that we were to go on 
trial on the abortion case, which is count 1, and which is 
the case in accordance with his decision I am prepared to 
try today. 

' Mr. McLaughlin. That is the whole indictment against 
Goodloe. 

Mr. Ford. Do you contravert what the record says? 

Mr. McLaughlin. I don’t care what the record says. 

The Court. I did not follow your statement, Mr. Ford. 

Mr. Ford. On last Friday, Judge Bailey granted a mo¬ 
tion for a severance. 

The Court. So I understand. 

Mr. McLaughlin. Yes, as to the girl. 

4 The Court. Miss Galusha? 

Mr. McLaughlin. Yes. 
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Mr. Ford. Your Honor, I did not finish. 

And decided, as it appears in the record, that we would 
be ready for trial on the abortion case, which is count 1, 
and I have the official record here and I stand prepared to 
submit it to Your Honor. 

Mr. McLaughlin. That is not my understanding. 

Your Honor, we will get the transcript and see what was 
said. 

Mr. Ford. I have the transcript. 

The Court. Well, what is in controversy between youT 

Mr. McLaughlin. The controversy is that there was a 
severance granted to the girl because she was named in the 
second, third and fourth counts. 

As far as the defendant Goodloe is concerned, he is 
named in the whole four counts. 

So, as far as the Government is concerned, we are going 
to trial on Goodloe as to the whole four counts in the in¬ 
dictment. 

Mr. Ford. I am in a position to produce the official rec¬ 
ord showing the ruling of Judge Bailey. 

The Court. What is your position? 

Mr. Ford. My position is that I am now ready, in ac¬ 
cordance with the decision of Judge Bailey made last 
5 Friday, to try count 1 of this indictment. 

The Court. Only count 1? 

Mr. Ford. Yes, your Honor. 

Mr. McLaughlin. That is not my understanding. 

The Court. Let me see the record. 

(The transcript was handed to the Court.) 

Mr. Ford. It starts on page 7, your Honor, and con¬ 
tinues to page 8 of the official transcript. 

The Court. I am reading from the transcript. Judge 
Bailey says: 

“lam inclined to think there should be a severance.’’ 

Now, let us see what the severance asked for is. 
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It is a motion by the defendant Galusha, a motion for a 
severance for separate trial of counts. 

Judge Bailey says: 

“I am inclined to think there should be a severance. 

“Mr. McLaughlin. Very well, your Honor. Would 
your Honor say that this was practically one transac- 
' tion—that this arises out of one transaction? 

“The Court. No, I do not think it is one transac- 
' tion. I think the other may be connected in a way. 
But I do not think it is proper, and I think it would 
influence the jury wrongfully, to try them both 
6 together. 

“I sustain the motion for severance.” 

Mr. Ford. Then it goes on, your Honor:- 

The Court. That is clear so far, that the only motion 
that was sustained was for a severance of the defendant 
Galusha. 

Mr. McLaughlin. The girl. That is the only thing be¬ 
fore the Court. 

Mr. Ford. May I be permitted to answer his statement, 
that it is the only thing before the Court, that he just made? 
I 'would like to answer the Government at the time the 
Government makes these assertions. 

The Court. Wait a minute. 

Mr. Ford. I will hold it in abeyance, then. 

The Court. (Reading) 

' “Mr. Chase. Now, with respect to the other two 
motions,” 

Mr. Chase represents the defendant Galusha? 

Mr. Ford. Yes, your Honor. 

The Court (reading): 

“With respect to the other two motions, may they 
be held in abeyance, because they are addressed to the 
defendant Galusha alone? I take it the Government 
would have no opposition. 

I “The Court. Which one do you want to try first? 
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“Mr. McLaughlin. Goodloe. 

7 “The Court. The abortion? 

“Mr. McLaughlin. The abortion. 

“The Court. Then, I will hear that on Monday 
morning. 

“Mr. Laughlin. That is on the bill of particulars 
for Goodloe? 

“The Court. Yes.’’ 

The w’ay I construe this, there is a severance for Good¬ 
loe from Galusha, and we will go on with Goodloe today. 

Mr. Ford. May it please your Honor, Judge Bailey put 
the question on page 8, directly, without any equivocation. 
The abortion?” 

And the Government answered, “Yes, the abortion.” 
That is count 1. 

The Court. Well, the other one is conspiracy to com¬ 
mit abortion. 

Mr. McLaughlin. There is nothing before the Court on 
a severance. 

The Court. The second count, I am looking at it hastily 
now, is a conspiracy to commit abortion, is it not? 

Mr. McLaughlin. No. A conspiracy in regards to a 
witness is the second count. 

Mr. Ford. It is not connected with abortion at all. The 

onlv abortion count is count 1. 

« 

Mr. McLaughlin. There is nothing before the 

8 Court, as far as Goodloe, on the severance, your 
Honor. 

The Court. What is the third count? 

Mr. McLaughlin. The third count is a charge of intimi¬ 
dating a witness and refusing a witness starting in one 
.iurisdiction and going to another. 

The Court. And the fourth count? 

Jkir. ^IcLaughlin. It is a repetition of the third. 

The Court. Well, the only ruling that Judge Bailey 
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actually made was to sever Goodloe from Galusha, and I 
think we will go on with Goodloe. 

It is true that the word is said, “the abortion,” but I do 
not think that was a ruling. 

'Mr. Ford. And the Government said, “Yes,” in answer 
to it. 

The Court. I do not think that was a ruling. That was 
an informal colloquy. 

The only ruling is “severing of the defendants,” which 
I think is a considerable concession anyway. 

Mr. Ford. May it please your Honor, we think differ¬ 
ently, and at this time I desire to file this official transcript 
in the record, which is Vol. 1, pages 1 to 8, dated Friday, 
June 2, 1950, and mark this Exhibit 1, and because of 
this official ruling which we had knowledge of, we are pre¬ 
pared and ready to go on with the abortion case, which 
is only count 1, and not the other. 

9 The Court. It mav be filed in the case. 

' (Transcript of proceedings referred to, dated Fri¬ 

day, June 2, 1950, was marked Defendant’s Exhibit No. 1 
for identification.) 

"We will go on with the entire indictment as to the de¬ 
fendant Goodloe. 

Of course, I am a little bit perturbed about this, Mr. 
McLaughlin. You are going to have two entirely different 
offenses tried. 

]Mr. McLaughlin. Practically the same thing. 

The Court. I do not know that that is undesirable. The 
new rules contemplate joining as many offenses as possible. 

Mr. Ford. Yes. 

The Court. We will mark this case ready and I will take 
this case up in this Court today. 

Mr. Ford. Your Honor, may the Clerk just file that as 
Defendant’s Exhibit 1, which I offer in evidence? 

May this be accepted as an official record, your Honor? 
It is signed by Mr. Attig. 
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The Court. Oh, yes; surely. 

Mr. Ford. All right. 

• ••••♦•• 

126 The Court. I think it is better to separate the 
two branches of the case anyway; one being the 

127 abortion and the other being the obstruction of jus¬ 
tice. I do not think it will hurt your presentation 

anv. 

Mr. McLaughlin. Yes, but it breaks the continuity, and 
all. 

The Court. No it does not. On the contrary. There are 
two continuities here. 

Mr. McLaughlin. But the chain of thought. 

The Court. It is like one of Shakespeare’s dramas with 
two plots; you finish one plot and you can present the two 
separately. 
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• ••••••• 

210 Now, if he has done that, he has done it as of the 
22nd of April. 

Now, he wants to put in statements occurring before the 
conspiracy is formed on which he establishes that, 
i The Court: There are no statements at all. 

Mr. Ford: That is the point I am making. I am only 
worrying about the statements as distinguished from acts. 

The Court: No. The testimony of April 22, assuming 
that it will be shown that the woman was Alice Galusha, 
establishes not the formation of the conspiracy but the 
existence of the conspiracy, and it may have existed further 
back. 

I am going to admit the evidence, subject to connection. 
(Counsel returned to the trial table.) 

! The Court: Proceed. I will admit the evidence. 

By Mr. McLaughlin: 

I Q. Now, you say that on April 20 this lady came to your 
apartment; is that right? A. That is right. 

Q. And that woman you later learned was Alice Galusha? 
A. That is right. i 

I Q. Did vou have anv talk with her at that time? A. Yes, 
I did. 

Q. Will you relate what conversation you had with 

211 her, if you will, please? 

Mr. Ford: I object. 

The Court: Objection overruled. 

! The Witness: She first asked me if I was the Gloria Hutf- 
man who had signed a statement at Washington Police 
Headquarters earlier in the week, and I told her yes. 

I asked her if she was from—oh, I asked her where she 
—^no, she told me that she was from the court, when she 
first entered the place. 

I asked her whether she was from Baltimore or Wash¬ 
ington Court. She said Washington. 

I She then asked me if I realized the seriousness of what 
I was about to get involved in, and said, *^If you cared any- 
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thing for Captain Gleeson, it would seem to me that you 
wouldn’t wadt to go through with it, because it would be 
bad for his career.” 

She said, “The publicity will ruin you,” and she said, 
“That man has so much influence down there in Washington, 
that nothing will happen to him.” 

Q. Was anything else said at that time? A. Yes. She 
asked me if I was under subpoena. I told her no. 

She asked me if I was free to leave the city. I said yes, 
if I wanted to. 

She said, “Wouldn’t you like to take a vacation for 

212 a couple of weeks, so that you wouldn’t have to go 
through with the case and testify?” 

I said, “Even if I did want to make a trip, take a vacation 
for a couple of weeks, I wouldn’t be able to afford it at this 
time,” and she said, “I could arrange to get money for 
you.” 

I said, “In addition to the trip, I am taking care of a sister 
who is ill, and if I were away, I would need to hire domestic 
help to stay here,” and she said, “I could arrange for that, 
too.” 

I asked her then who sent her to me, and she said, “I 
came on my own.” 

I told her, I believe, next, that I would need until the 
next day to think the matter over, because I was afraid of 
her and I wanted to get her out of the house, so that I could 
notify the police, and she said she couldn’t contact me next 
dav, but that she would have to contact me later that dav, 
April 20, and I gave her my telephone number. 

And that is all I can recall of that particular conversation 
with her. 

Q. Now, was there anj^hing said as to when she would 
get in touch with you again? 

Mr. Ford: I object to that, as the witness said there was. 
She has already told us that evening. 

The Court: Objection overruled. 

213 By Mr. McLaughlin: 

Q. Do you recall that. Miss Huffman? A. I had 
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asked ker to contact me the next day and she said she 
couldn’t wait until the next day, that I would either see her 
or hear from her by phone later that day, April 20, and I 
said, ‘‘Well, will you please make it as late as possible? 
Make it late afternoon or evening.” 

Q. Did you hear anything more from her that day, that 
is, the 20th of April? A. Yes, I did. About 3 o’clock that 
afternoon she phoned me. 

Mr. Ford: Your Honor, may my objection cover all of 
this, too, so I won’t have to interrupt? 

The Court: Yes. It does. 

Mr. McLaughlin: Go ahead. 

The Witness: She phoned me about 3 o’clock that after¬ 
noon and identified herself by saying she was the girl that 
I had talked to that morning. 

The Court: Did you recognize her voice? 

The Witness: I believe so, yes. 

Mr. McLaughlin: Go ahead. 

' The Witness: Before her 3 o’clock call, I had called Lieu¬ 
tenant Baker, of Washington Police, and told him of her 
visit that morning. 

By Mr. McLaughlin: 

Q. That is Baker of the Homicide Squad of the 
214 Washington Police? A. That is right. 

Q. All right. A. He told me to- 

Mr. Ford: Object. 

The Court: Objection sustained. 

By Mr. McLaughlin: 

' Q. As a result of your talking to Lieutenant Baker of the 
Homicide Squad, were you given certain instructions by 
him? A. Yes. 

Mr. Ford: Object. 

The Court: Well, she may answer yes or no. 

By Mr. McLaughlin: 

Q. Answer yes or no. A. Yes, I was. 


I 
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Q. As a result of those instructions, what did you do, if 
anything? 

Mr. Ford: I object. As a result of those instructions, is 
just like repeating them. 

The Court: Just ask the witness what she did. 

Mr. McLaughlin: All right. I will ask it this way: 

By Mr. McLaughlin: 

Q. What did you do? What happened after the instruc¬ 
tions? A. The girl phoned me about 3 o’clock and, 

215 in accordance with my instructions- 

Mr. Ford: I object. 

The Court: Just what did you say? 

By Mr. McLaughlin: 

Q. What did you say when the girl called you? A. I told 
her that I needed until the end of the week, I needed several 
days to sleep over the matter that she had spoken to me 
about, that it was such a big decision she had asked me 
to make, that I couldn’t reach it in such a short time, and 
she said, ‘‘I cannot wait until the end of the week; I can¬ 
not wait several days; I have got to know tonight.” 

She told me she was going to phone me again that night, 
and I said, ‘‘I won’t have reached a decision by tonight.” 

She said she would call me anyway. 

Q. Did you hear from her any more that night? A. No 
more that day. 

Q. Did vou hear from her or see her any time after April 
20? A. I did. 

Q. When was the next time that you either saw her or 
heard from her, this Alice Galusha? A. I had two phone 
calls from her on the evening of Friday, April 21. 

Q. Now, just relate those conversations. A. The 

216 first time she called was- 

Mr. Ford: I object. May my objection cover all 
this, so I won’t have to interrupt, your Honor? 

The Court: Yes. Objection overruled. 

Mr. McLaughlin: Go ahead, Miss Huffman. 

The Witness: She called me, I believe, about 8:30, and in 
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accordance with the instructions I had received from Lieu¬ 
tenant Baker’s oflSce- 

Mr. Ford; Object. 

By Mr. McLaughlin: 

Q. What did you do or say to her when she called on 
April I believe you said the 21st, about 8:30? A. That is 
right. 

Q. What did she say and what did you say? A. I asked 
her why I hadn’t heard from her the previous evening, 
since she had told me she was going to call me, and she said 
that she had had to return to Washington and it was too 
late for her to contact me any more on Thursday, and I 
told her that I wanted to talk to her again about the financial 
aspects of the trip she had mentioned to me, or the propo¬ 
sition she had made to me, and we arranged an appointment 
—well, first I asked her if she could see me that evening, 
and she said no, she was calling from Washington and could 
hot see me that evening, but that she could see me about 
one o’clock on Saturday. 

217 Q. Did you see her again on Saturday? A. I had 
' another call from her on Friday. 

' Q. Now, what time was that call on Friday? A. It was 
about ten or fifteen minutes following the first Friday call. 

Q. And what was said in that call? A. She asked me how 
much money—she said, can arrange to bring the money 
with me when I see you tomorrow. How much should I 
bring?” 

And I told her I had no idea, I would leave it up to her 
judgment. 

She asked me where I would like to go on the trip, and 
she asked me how much domestic help would cost, to hire 
someone to stay with my sister, and I told her I thought it 
was about $4.25 a day in Baltimore. 

And I believe I concluded that conversation by just telling 
her that I would leave the matter of how much money to 
bring, up to her judgment. 

Q. When did you see her again after the night—^that is, 
when did you see or talk to her again after the Friday night. 
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April 21 ? A, About 12:40 noon on Saturday, the 22nd she 
called at my home. 

Q. And what happened after she called at your 

218 home on the 22nd? A. I asked her again whether she 
had told me that that man had a lot of influence— 

Q. Were you talking on the phone or did she come to the 
apartment? A. She was there in the apartment. 

Q. Did she call you on the phone first before coming to 
the apartment, or come to the apartment? A. She came to 
the apartment. 

Q. And at the time that she came to the apartment, to 
your apartment in Baltimore, who was in your apartment 
at that time, April 22? A. Lieutenant Godman and Sergeant 
Humphreys, of the Baltimore Detective Bureau, were there. 

Q. Did Miss Galusha come in your apartment? A. Did 
she come in there? 

Q. Yes. A. Yes. 

Q. When she came in the apartment, was Ofiicer Godman 
and Humphreys in the same room where she was ? A. They 
were in the same room. 

Q. And were they visible ? Could you see them ? A. You 
could not. 

Q. And what conversation did you have with Miss Ga¬ 
lusha when she came into your apartment on April 22? A. I 
said, “I don’t believe you mentioned your name to 

219 me. You introduced yourself when I saw you before. ’ ’ 

And she said, *‘No, I didn’t mention my name,” 
and she still didn’t give a name. 

And I asked her what she suggested I do about this trip 
she wanted me to take. 

I asked her how soon I should leave. 

She said as soon as possible. 

I asked her where did she suggest that I go, and she sug¬ 
gested that I return to California and live with my mother; 
and I asked her how did she suggest that I travel, what mode 
of transportation, and she said I could go any way I wanted 
to, and I said I would prefer to fly, if I made the trip. 

I asked her what would happen to me if I didn’t go 
through with her plans, and she said “The publicity will 
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jtist make a common person out of you.” 

‘ I asked her if she had the money vith her, and she said 
yes, and I asked her if she wanted to ^ve it to me, and she 
said no. 

I told her if she wanted to give me the money, that I could 
go down and buy myself a plane ticket and make a reserva¬ 
tion, and she said she didn’t want to give me the money, 
she would want to go and make the reservation and buy the 
ticket herself, and that way she could be sure that I was 
leaving. 

I asked her if she wanted me to go with her down 

220 to the ticket office, and she said no, she would go 
alone and return to my house with the plane ticket 

and expense money. 

She asked me whether anyone in the East knew mv old 

•> m 

California address, because she said I would need to be 
completely out of contact. 

I asked her if in the event I took the trip and then felt it 
necessary to make still another trip, would that be financed 
too, and she said, “Yes, within a reasonable distance.” 

She took a paper out of her bag and wrote something 
on it. I believe she wrote down or was writing down, that 
the plane ticket would cost about $150, and she asked me 
what it would cost me to live with my mother, and I gave 
her some figures. 

Q. Do you recall what figures you gave her? A. I told 
her that my part of the rent on the apartment would be 
thirty-odd dollars a month, and I believe I told her the 
utilities would be about five a month for me and that I 
would need money for incidentals until I was able to go 
back to work. 

! Q. Do you recall any other conversation you had at that 
time? A. She asked me how long it would be necessary to 
have someone stay and take care of my sister, and I told 
her my guess would be two months, and I believe she made 
some notation of that. 

221 And it was decided then that she was to leave and 
go down and make a reservation for me, buy a plane 

ticket, and return to my home with it before, I believe I 
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told her, six p. m. that evening. I told her we had guests 
coming. 

Q. Then what happened. A. She was about to leave. She 
changed the subject to some vases or something there in the 
room, and about that time the oflScers stepped out and made 
the arrest. 

Q. That is Oflficer Godman and- A. Lieutenant God- 

man and Sergeant Humphreys. 

Q. And that is the same girl who was in your apartment 
on April 20; is that right? A. That is right. 

Mr. McLaughlin: I believe that is all. 

Mr. Ford: Your Honor, we have reached the hour of 3:30. 

Does your Honor want me to go on? 

The Court: You may proceed. 

• ••••••• 


233 Mr. Ford: May we approach the bench at this time. 
Your Honor? 

The Court: Yes, indeed. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Ford: I have been reliably informed, and I believe, 
that Juror number 10 as now sitting in the box at different 
intervals throughout the trial has been taking notes. 

The Court: Yes, I have observed that. 

Mr. Ford: I don’t know what the contents are. 

In view of that, I move for a mistrial. 

The Court: It is my opinion that the juror has a right 
to take notes. I know the different judges have different 
attitude about that. 

I have observed the juror number 10 taking notes. In 
other trials before me I have permitted jurors to take notes. 
I have always thought it was an asinine rule which prevailed, 
I think at common law, that a judge may take notes, the 
juror may not. Does that mean that a juror is supposed to 
have a better memory than the judge? 
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■ No, I think frankly that taking notes is to be encouraged 
rather than discouraged. 

There was a Federal judge in New Jersey not long 
234 ago who at the beginning of every trial used to have 
his marshal hand a pad and pencil to every juror. 

' I know that there are judges who do not permit jurors 
to take notes, but I never could see any sense or any reason 
for that. I think it shows a conscientious approach and an 
intelligent approach on the part of a juror to take notes. 

So I will deny the motion. 

• ••••••• 

369 The Court: Mr. McLaughlin, how about cutting 
the third and fourth counts? 

Do we have jurisdiction here? 

I do not think we have. 

Mr. McLaughlin: Your Honor, as far as that is concerned, 
it is what act was committed here. 

' Now, of course, that is why I brought in the testimony of 
MacDougal, to show that this girl was in the District of 
Columbia at those times, before and after, before April 20. 
She was here the 21st and back in Baltimore the 22nd. 

The Court; That does not help any. 

Mr. McLaughlin: We also have Dr. Goodloe, Dr. Pair 
says, on the call on the 21st when Dr. Goodloe said, “I will 
be over.** 

Then we have him coming over. 

We also have the Galusha girl saying she was coming 
from Washington. 

The Court: That will be as to the second count, the con¬ 
spiracy count. 

Mr. McLaughlin: Yes, but the other one is as to the start¬ 
ing and stopping in the other jurisdiction. 

The Court: Well, let*s take a supposititious case. Sup¬ 
pose two robbers get into an automobile in Wash- 

370 ington and go to Hyattsville and hold a store up in 

' Hyattsville. This Court would not have jurisdiction, 

even though they started out from the District of Columbia, 
would it? 
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Mr. McLaughlin: I know, but if they conspired and all, 
in the District. 

The Court: If they did what? 

Mr. McLaughlin: If they conspired in the District, be¬ 
cause that would be an overt act, starting in the District. 

The Court: That is right, on a conspiracy charge. 

Mr. McLaughlin: Well, say, your Honor, just leaving out 
the conspiracy charge and let’s just go on the second and 
third counts, with the conspiracy count out. 

The Court: The third and the fourth counts ? 

Mr. McLaughlin: Yes, the third and the fourth counts. 
For the time being, let’s forget about the conspiracy. The 
starting of the act here in the District and ending in Mary¬ 
land, we have from the evidence, we can show that they 
conspired in the District; that they called from the District 
to Maryland, and then further that they went to Maryland, 
came back, and went to ^Maryland again. 

So it is a little bit more than just preparation in the 
District, your Honor, on that theory. 

The Court: That is true as to the conspiracy, but the 
third and fourth counts charge offering a bribe. The offer¬ 
ing of the bribe took place in Baltimore. 

371 Mr. McLaughlin: Yes. 

The Court: Now, when did the offer commence? It 
certainly did not commence when the defendant called Dr. 
Pair on the telephone the night before, and in effect said, 
‘‘We are coming to your place to make our headquarters.” 

It certainly did not commence when the two defendants 
drove out from Washington to Baltimore. 

It seems to me it did not commence until the defendant 
Galusha arrived at the Huffman home. 

Mr. McLaughlin: No, it must have happened in the Dis¬ 
trict, the agreement and all, as to what to do. 

The Court: The agreement, that is the conspiracy. 

Mr. McLaughlin: The overt act. You see, your Honor 
goes along—of course, we are using the same evidence, I 
appreciate that, your Honor, the same evidence practically 
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in the conspiracy as to the third and fourth counts. 

The Court: But in the substantive offense- 

Mr. McLaughlin: I can explain it, your Honor, if you mil 
just forget the conspiracy part. 

The Court: I will hear you. 

Mr. McLaughlin: I am just giving your Honor my theory. 

Of course, this thing, like as if they started here in the 
District and went over to Maryland to bribe this girl, it has 
got to start some place. 

The Court: That is right. 

372 Mr. McLaughlin: All right. 

Now, what happened in the District before they 
started out to Maryland? We have the girl going over there 
on the 20th, the Galusha girl. She talks to this girl and 
there is an agreement as to money. Then, on the 21st, we 
have a call from the Galusha girl saying she is calling from 
Washington, that she has the money. 

The Court: Now, wait a minute. 

' Is there a call? There is no telephone call by the Galusha 
girl to the Huffman girl from Washington, is there? 

Mr. McLaughlin: Yes. She says she called and she was 
calling from Washington, that is why she couldn’t come up. 

' The Court: Wait a minute. I overlooked something. If 
that is there, why, I take a different view of the evidence. 

Mr. McLaughlin: Yes. 

i The Court: Was that in Friday’s testimony? 

Mr. McLaughlin: Yes. 

I The Court: That was in Miss Huffman’s testimony? 

Mr. McLaughlin: Yes, your Honor. 

i The Court: In the direct examination? 

Mr. McLaughlin: In the direct. 

The Court: Was it at the end? 

Mr. McLaughlin: Yes, it was towards the end of her 
direct, on the bribery. 

Dr. Pair comes in between her direct, your Honor. 
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373 The Court: So it -was the second time she was on, 
then? 

Mr. McLaughlin: Yes. 

(Whereupon, the Court referred to the transcript 
briefly.) 

The Court: Yes. On page 216 it appears that the de¬ 
fendant Galusha said that she was calling from Washington 
and could not see her that evening, but that she could see 
her about one o^clock on Saturday. 

That indicates that a part of the actions took place in 
Washington. 

I had overlooked that. 

I am glad you called that to my attention. 

Mr. Ford: Are you finished? 

Mr. McLaughlin: Yes. 

Mr. Ford: I move for a judgment of acquittal on the 
whole indictment and each count in the indictment. 

The Court: Motion denied. 


393 By Mr. McLaughlin: 

Q. You say you never made any inquiry as to what 
the girl was there for; is that right? A. No, I did not. 

Q. Did you ask the girl what she was there for? A. No, 
I did not. 

Q. Had you seen any other girls there for the past ten 
years ? Staying at that house ? A. Only his guests. 

Q. I meant white girls, like Miss Hutfman. A. Only his 
guests. I don’t see no white girls there. 

Q. Did you do anything or say anything to anyone when 
you saw Miss Huffman in the bed there? 


• ••••••• 

469 Q. Did you ask him where the girl lived? A. No, 
I didn’t. 

Q. There was no conversation at all about where the 
girl was coming from, was there, Doctor? A. None at all. 
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Q. Did you ask him whether or not she was a white girl 
or a colored girl? 

Mr. Ford: Wait a minute. 

May we approach the bench? 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

'Mr. Ford: I move for the withdrawal of a juror and the 
declaring of a mistrial. The jurors as sitting in this box 
are composed of three colored and nine white, and that the 
question raises in front of this jury a racial issue in viola¬ 
tion of the constitution and therefore, raising that issue and 
putting it into the case, is to the detriment of this defendant. 

The Court: Objection overruled and motion denied. 

I might say, gentlemen, that I do not conceive that ques¬ 
tion as raising a racial issue. 

It is quite obvious to the jury and I think in view of the 
point raised by defense counsel, I think it might be noted on 
the record, as otherwise it would not appear on the record, 
that the defendant is a colored man; that the com- 
470 plaining witness is a white woman; that Captain 
Gleeson is a white man. These are circumstances that 
the jury would have a right to consider in determining the 
question whether the defendant is or is not telling the truth. 

Now, I am not going to mention it, of course, in my charge 
to the jury but the facts are obvious. 

They are visible to every one in the room. 

Mr. McLaughlin: That is what I say. 

' Mr. Ford: I submit there is no evidence in the case of 
color of any party. 

The Court: Beg pardon. 

Mr. Ford: There is no evidence in the case as to color 
of anybody by any questions up until the point for the first 
time was raised by Mr. McLaughlin’s question. 

' The Court: There has been no reference to color on the 
part of anyone so far, but the color is visible to all the 
jurors, to the Court and to counsel, and the question itself 
I think is perfectly harmless. 

Mr. McLaughlin: Surely. 
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681 Mr. McLaughlin: You mean as far as election, 
Your Honor? 

The Court: I am not asking you to elect. Well, I never 
like to ask the government to elect but I am wondering 
whether I should submit both counts to the jury. It seems 
to me it would be less confusing and less troublesome to the 
jury to submit one of them in place of the other one. Be¬ 
cause there are only slight changes. 

Mr. Ford: May I change my mind about special instruc¬ 
tions? 

The Court: Yes. 

Mr. Ford: I have one I would like to submit for your con¬ 
sideration, that would read as follows: 

“The jury are instructed that according to the testi¬ 
mony of Gloria Huffman, while she is not an accomplice 
strictly speaking, inasmuch as from her own evidence 
she morally implicates herself in the act, the jury should 
considers that circumstance as bearing on her credi¬ 
bility.” 

My authority for it is the Crichton case versus United 
States, in which that prayer was granted, and then that 
prayer says or cites Thompson case in the United States 
Court of Appeals. 

The Court: What kind of a case was this? 

Mr. Ford: Abortion. 

The Court: I am inclined to think that that is a 

682 circumstance for the jury to consider. 

I am going to deny that. 

Mr. Ford: Deny it? 

The Court: Yes. 

Mr. Ford: May I have an exception. 

Mr. McLaughlin: I will let it go on the first three. Your 
Honor. 

The Court: Very well. I thought that would be better. 
Did you hear Mr. Ford’s requested instruction? 

Mr. McLaughlin: Yes. 
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The Court: Has the government any suggestion about 
that ? I am inclined to deny it unless the government thinks 
it should be granted. 

1 Mr. McLaughlin: I think it should be denied. 

iMr. Ford: That was granted in that Crichton case by 
this Court and cites as authority the Thompson case. 

The Court: Beg pardon? 

Mr. Ford: That was granted in the Crichton case by this 
Court. 

The Court: I know, but therefore the Court of Appeals 
did not say you were entitled to it. 

Mr. Ford: I don’t cite the Court of Appeals as my au¬ 
thority. I cite this Court as my authority. 

The Court: Who is the judge? 

683 Mr. Ford: It having been granted by Judge Gor¬ 
don who sat in the case. 

The Court: I am going to look at the Thompson case dur¬ 
ing the recess. 

Mr. Ford: Yes. 

'The Court: But, unless I notify you to the contrary, I 
shall deny the prayer. 

Mr. Ford: Yes, sir. 

The Court: We will take our luncheon recess at this time. 
(Whereupon, at 12:30 o’clock p. m., a recess was 
taken until 1:45 o’clock p. m. of the same day.) 

• ••••••• 


718 CHARGE TO THE JURY 

! The Court (Holtzoff, J.): Ladies and gentlemen of the 
jury, we have now reached the final stage of this trial and 
the case is about to be submitted to vou for vour final 
decision. 

In view of the fact that this is the first case that mem¬ 
bers of this panel have been called upon to decide, I shall 
make my instructions somewhat more detailed than per¬ 
haps I otherwise might. 
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The defendant 'William A. Goodloe is on trial before 
this Court on three separate charges. The first is abor¬ 
tion, or procuring a miscarriage. Specifically, using an 
instniment or prescribing or administering to Gloria Huff¬ 
man medicine or drugs with intent to procure her miscar¬ 
riage. 

Tlie second charge is a conspiracy with one Alice Galusha 
to obstruct justice by offering money to a witness with 
intent to influence her action or evidence, and to procure 
her to absent herself. 

Third, promising or offering a bribe to a witness with 
intent to procure her to absent herself from the proceed¬ 
ings in the matter involved in the first charge. 

It now becomes your duty to determine whether the de¬ 
fendant is guilty or not guilty of the offenses, or any of 
them, on which he is being tried. This decision must be 
reached by you solely on the evidence adduced at 
719 this trial. You must reach your conclusion calmly, 
objectively and dispassionately, without any feeling 
or emotion; without sympathy on one hand or anger on 
the other. 

The only question for the jury to determine is whether 
the defendant is guilty of the charges on which he is being 
tried. Everything else is extraneous and should be laid 
to one side. 

The defendant may be found guilty on all of the three 
charges on which he is being tried, or not guilty of all of 
them, or guilty of one or more and not guilty of the balance. 

No one is on trial here at this time except the defendant 
William A. Goodloe. Gloria Huffman and Andrew Glee- 
son are not on trial here for their sins, such as they may 
be. Your attention should be concentrated solely on the 
question whether the defendant Goodloe is guilty or not 
guilty. In determining this question, you must be guided 
solely by the evidence. 

You should not be swayed by oratory, by eloquence, or 
by anything else except those matters that appeal to your 
reason. 

It is the function of the jury to determine the questions 
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of fact. It is the function of the Court to decide questions 
of law. It is the duty of the Court, that is, it is my duty, 
to instruct the jury as to the law applicable to this case. 
The juiy is obligated to take the law from the Court and is 
bound and obligated to follow the Court’s instruc- 

720 tions as to the law. 

But you ladies and gentlemen of the jury are the 
sole judges of the facts and you must determine the facts 

vourselves solelv from the evidence adduced at this trial. 

* » 

The Court is permitted by law to comment on the facts 
and on the evidence in order to assist the jury in arriving 
at its conclusions, but the Court’s comments on the facts 
and on the evidence are not binding on you and you need 
attach to them onlv such weight as vou deem wise and 
proper. If your recollection or your understanding of the 
Evidence in any particular differs from the Court’s recol¬ 
lection or the Court’s understanding, then your recollec¬ 
tion and your understanding must prevail. Because, the 
final decision on the facts is solely within your province. 
My instructions are binding on you only as to the law*. 

I shall commence my instructions by reviewing first some 
general principles of law that are applicable to this case 
as well as to all other criminal cases. At the outset I want 
to say that the fact that the defendant has been indicted 
and is charged with a crime is not to be taken as an indi¬ 
cation of guilt, and no inference is to be drawn against 
him from that fact. The indictment is merely the pro¬ 
cedure and the machinery by which a defendant is brought 
before the Court and is placed on trial. 

I Every defendant in a criminal case is presumed 

721 to be innocent. This presumption of innocence at- 
! taches to the defendant throughout the trial. The 
burden of proof is on the Government to prove the defend¬ 
ant’s guilt beyond a reasonable doubt. Unless the Govern¬ 
ment sustains this burden and proves beyond a reasonable 
doubt that the defendant has committed every element of 
the offense with which he is charged, the jury must find 
him not guilty. 

. But mark my words very carefully, if you please. I said 
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that the burden is on the Government to prove the defend¬ 
ant guilty beyond a reasonable doubt, not beyond all doubt 
whatsoever. Proof beyond a reasonable doubt is proof to 
a moral certainty, and not necessarily proof to an absolute 
or mathematical certaintv. 

By a reasonable doubt, as its name implies, is meant a 
doubt based on reason, a doubt for which you can give a 
reason to yourself, and not just some whimsical speculation 
or some capricious conjecture. 

I have observed that there are some who find the words 
‘‘proof beyond a reasonable doubt” a little difficult, some¬ 
what formidable, and I like to explain the meaning of that 
phrase in simple every-day phraseology which is both ac¬ 
curate and easy to understand. 

Proof beyond a reasonable doubt means simply this: If 
after an impartial comparison and consideration of all the 
evidence you can say to yourselves that you are not 
722 satisfied of the defendant’s guilt, then you have a 
reasonable doubt. But, on the other hand, if after 
such impartial comparison and consideration of all the evi¬ 
dence you can truthfully and candidly say to yourself that 
you hav’e an abiding conviction of the defendant’s guilt, 
such as you would be willing to act upon in the more weighty 
and im;portant matters relating to your own affairs, then 
you hav’e no reasonable doubt. 

In other words, proof beyond a reasonable doubt is such 
proof as will result in an abiding conviction of the defend¬ 
ant’s guilt on your part, such a conviction as you would be 
willing to act upon in the more weighty and important mat¬ 
ters relating to your own affairs. 

In d«‘termining whether the Government has established 
the cluirges against the defendant, you will consider and 
weigh the testimony of all the witnesses who have testified 
before you, as well as all the circumstances concerning 
which testimony has been introduced. Surrounding cir- 
cumstjinces are frequently important in interpreting evi¬ 
dence and should be considered by the jury. 

You ladies and gentlemen of the jury are the sole judges 
of the credibility of witnesses. I mean by that, that it is 
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for Tou and for you alone to determine whether to believe 

anv witness and the extent to which anv witness should be 

* • 

credited. 

In determining what witnesses to believe and to what 
extent to credit them, you may consider all of the 

723 matters that appear to you as having a bearing on 
' this question. For example, you may consider the 

demeanor and the behavior of the T\*itness on the witness 
stand; the witness’s manner of testifying; whether the wit¬ 
ness impressed you as a truth-telling individual; whether 
the witness impressed you as having an accurate memory 
and recollection, and whether the witness has any interest 
in the outcome of this case. 

' If you find that any witness willfully testified falsely 
as to any material fact concerning which the witness could 
not have possibly been mistaken, you are then at liberty 
if you deem it wdse to do so to disregard the entire testi¬ 
mony of that witness or any part of the testimony of that 
witness. 

I shall now pass on to a more detailed consideration of 
the charges involved in this case. The indictment in this 
case consists of four counts. For a reason I shall state 
later, I shall ask you to consider only the first three counts, 
the first, second and the third counts, and to disregard the 
fourth count. 

The first count of the indictment charges what is com¬ 
monly known as abortion or as procuring a miscarriage. 
That count of the indictment is short, and reads as follows: 
“The Grand Jury charges on or about February^ 4, 
1950, writhin the District of Columbia, William A. 
Goodloe, with intent to procure the miscarriage of 
Gloria M. Huffman, who was then pregnant, used 

724 instruments and means of a kind unknown to the 
Grand Jury and also administered a medicine, drug 

and substance in the form of pills of a kind unlmown 
to the Grand Jury.” 

I The second count charges a conspiracy betwen the de¬ 
fendant Goodloe and Alice Galusha to obstruct justice by 
promising and offering to Gloria Huffman a bribe, on the 
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understanding that she would absent herself from the hear¬ 
ing and proceeding involved in the first count, she being 
a witness or about to become a witness in that proceeding. 

The third charges the defendant with promising and of¬ 
fering a bribe to Gloria M. Huffman with intent to cause 
her to absent herself from the hearing and proceeding in¬ 
volved in the abortion charge. 

The fourth count restates the substance of the third 
count in somewhat different phraseology, and for that 
reason you may ignore the fourth count and confine your 
consideration to counts one, two and three. 

I shall now proceed to discuss separately the law ap¬ 
plicable to each of the three counts. • 

The first count is the count which involves the procuring 
of a miscarriage. 

The pertinent provisions of the District of Columbia 
statute relating to this matter read as follows: 

725 ^‘"Whoever, with intent to procure the miscarriage 
of any woman, prescribes or administers to her any 
medicine, drug, substance whatever, or, with like in¬ 
tent, uses any instrument or means, unless when neces¬ 
sary to preserve her life or health and under the direc¬ 
tion of a competent licensed physician of medicine, 
shall be punished by the penalty which the statute 
prescribes. ’ ’ 

The elements of the offense are as follows: 

First, that the defendant prescribed or administered to a 
woman a medicine, drug, or other substance, or used some 
instrument or means. Second, that the woman was preg¬ 
nant at the time that this was done. And, third, that the de¬ 
fendant committed the act with intent to procure a mis¬ 
carriage. 

Ordinarily, intent cannot be proven directly because no 
one can fathom or scrutinize the operation of the mind of 
another human being. Intent may be inferred by the jury 
from circumstances, from things said, and from tMngs done 
by the parties. 

In order that there may be no misunderstanding on one 
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phase of this matter, you no doubt have noted from my 
reading of the statute that the statute does not penalize 
such an act if it is necessary to preserve the woman’s life 
or health and is performed under the direction of a compe¬ 
tent licensed practitioner of medicine. This exception is 
' a matter of defense and justification, and requires 

726 the defendant to come forward with evidence that 
' the act was necessary to preserve the woman’s life 

or health. 

The Government is not required to bear the burden of 
producing evidence that the miscarriage was not necessary 
to preserve the woman’s life or health. 

' Now, in this case, this issue is not present, because there 
is no contention that a miscarriage was necessary to pre¬ 
serve Gloria Huffman’s life or health. In this case the 
defendant denies that any miscarriage took place or, in 
any event, that he did anything to produce it. 

So that the question in this case is whether or not the 
defendant, with intent to procure the miscarriage of Gloria 
Huffman, prescribed or administered any medicine or drug, 
or any substance, or used any instrument or means. 

■ In order to constitute the offense, it is not necessary that 
there should actually have been a miscarriage. The of¬ 
fense is completed when an attempt to procure a miscar¬ 
riage is made, regardless of whether it results in actual 
miscarriage of the pregnant woman. 

In support of the charge the Government has offered the 
testimony of Gloria Huffman who, in substance, testified 
that she was pregnant as a result of sexual intercourse with 
Andrew Gleeson that took place on November 5, 1949. 
Not being sure of her condition, she consulted two physi¬ 
cians in Baltimore, where she lived. First, Dr. Wil- 

727 son had caused her to be examined, and then Dr. 

* Millea, an obstetrician, who advised her that she was 
in fact pregnant and outlined a program of prenatal care 
for her. 

She testified that in accordance with a prior arrangement 
on February 4, Andrew Gleeson took her to the defend¬ 
ant ’s oflSce and home, at 1836 S Street, in Washington; that 
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Gleeson paid to the defendant $350; that the defendant 
the a inserted an instrument into her body and administered 
some medicine and put her to bed in a bedroom in his home. 
Thereafter she had a miscarriage, and after two or three 
da^'s staying in the defendant’s home, Gleeson called for 
her and took her back to Baltimore. 

Andrew Gleeson testified to the sexeual intercourse, to 
taking Gloria Huffman to the defendant’s office and paying 
him $350, and then to calling for Gloria Huffman two or 
three days later and taking her back to Baltimore. 

He also testified that he had an interview vdth the de¬ 
fendant prior to taking Gloria Huffman there and made 
an arrangement with him for an abortion to be performed. 

Now, of course, Gleeson is an accomplice of Dr, Goodloe, 
and the law is that the testimony of an accomplice should 
be received with care and scrutinized "with caution. 

The degree of credibility which should be given 
728 the testimony of an accomplice is a matter exclu¬ 
sively vdthin the province of the jury and the jury 
has the right to accept the testimony of an accomplice. An 
accomplice is a competent witness. In fact, the jury has 
the right to convict a person on the sole uncorroborated 
testimony of an accomplice, if the jury believes the ac¬ 
complice. 

In this case, of course, the Government is by no means 
entirely dependent upon the testimony of Gleeson. As I 
just stated, and as you will recall, there was the testimony 
of Gloria Huffman to which I have already made reference. 

In addition. Dr. Harry Smith, of Gallinger Hospital, in 
this city, testified that on April 15, Gloria Huffman entered 
the Gallinger Hospital, that she was having a genital bleed¬ 
ing, that he examined her and diagnosed her condition as 
being the result of an abortion. 

Dr. Wilson, of Baltimore, testified that Miss Huffman 
came to see him in December, 1949, and that she wanted to 
ascertain whether she was pregnant. He instructed her to 
go to the University Hospital for a test. After receiving the 
results of that test, he referred her to an obstetrician, Dr. 
Millea. Dr. Millea testified that he saw her on December 23 
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and outlined a pre-natal program for her, but that he never 
savr her again. He testified further that he found that she 
was a healthy woman and was five or six weeks pregnant, 
i On the other hand, the defendant testified that 

729 Gloria Huffman was brought to his office by Andrew 
i Gleeson for the purpose of being treated for some 

menstrual irregularity, and that this is the only ailment for 
which he treated Miss Huffman. He denies that he per¬ 
formed an abortion or did anything to induce a miscarriage. 

It is for you, ladies and gentlemen of the jury, to deter¬ 
mine where the truth lies. If you believe the defendant’s 
Story, or even if you have a reasonable doubt as to it, of 
course you will find a verdict of not guilty. 

But, if you believe the witnesses for the Government, then 
your verdict should be guilty on the first count of the indict¬ 
ment. I 

I shall now pass on to the second and third counts of the 1 
indictment, namely, conspiracy to obstruct justice and 
bribery of a witness. [ 

In support of these two counts of the indictment, the Gov- . 

emment offered evidence to the effect that a woman by the j 

name of Alice Galusha called on Gloria Huffman at her j 
home in Baltimore on April 20, and offered to pay Gloria j 

Huffman her expenses if Gloria Huffman would leave town 1 

and avoid testifying in any proceeding against the de¬ 
fendant. 

Gloria Huffman further testified that she received other 
telephone calls from Alice Galusha, and that according to 
Alice Galusha’s statement, one of these calls was made to 
her from Washington. 

730 Gloria Huffman further testified that on April 22, 

Alice Galusha called at her apartment and had a con¬ 
ference with her, the effect of which was to make an ar¬ 
rangement to buy Gloria Huffman an airplane ticket to 
California and to furnish her money for expenses, with the 
understanding that Gloria Huffman would leave for Cali¬ 
fornia immediately. 

At that moment two Baltimore police officers stepped out 
from a closet in which they had been hidden and placed Alice 
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Galusha under arrest. The two Baltimore police oflScers 
testified that they overheard the conversation that I have 
just mentioned. 

At the time of the conversation, Gloria Huffman was 
under subpoena to appear as a witness before the Grand 
Jury for the District of Columbia. 

There is further testimony to the effect that when Alice 
Galusha went from Washington to Baltimore, she was 
driven in an automobile by the defendant, who knew that 
her purpose was to call on Gloria Huffman, and that the de¬ 
fendant waited at an office of a friend. Dr. Pair, in Balti¬ 
more, while Alice Galusha went to see Miss Huffman. 

Dr. Pair testified that the defendant stated to him that 
Alice Galusha was calling to see Miss Huffman, to prevent 
her from making a charge of abortion against him. 

The defendant, on the other hand, while he admitted that 
he drove Alice Galusha to Baltimore, to enable her to 
731 call on Gloria Huffman, denied the conversation that 
Dr. Pair said the defendant had with him. 

Again, it is for you to determine what the fact is. 

As I stated before, the second count of the indictment 
charges a conspiracy. A conspiracy is defined by the statute 
as follows: 

‘‘If two or more persons conspire either to co mmi t 
any offense against the United States or to defraud the 
United States in any manner or for any purpose, and 
one or more of such parties do any act to effect the 
object of the conspiracy, each of the parties to such 
conspiracy shall be punished by the penalty that the 
statute prescribes.’’ 

I might define a conspiracy as a combination by two or 
more persons to accomplish a criminal purpose by concerted 
action. That is, a combination to commit a crime by con¬ 
certed action. In other words, a conspiracy is a partnership 
in crime. It is not necessary, however, to show that the 
persons charged wfith conspiracy met together and entered 
into a formal agreement. It is sufficient to show that they 
tacitly came to an understanding to accomplish an unlawful 
design. Such an understanding need not be, and ordinarily 
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cannot be, shown directly. Ordinarily a conspiracy is char¬ 
acterized by secrecy. The agreement may be inferred from 
circumstances, such as the conduct of the parties and the 
acts done by the accused person. Such an agreement 

732 may be inferred from the fact that two or more per- 
' sons are acting together in an endeavor to accomplish 

the unlawful result. 

Conspiracy to commit a crime is an offense separate and 
distinct from the crime itself. 

In order to justify a conviction on a charge of conspiracy, 
two elements must be established. First, that a conspiracy 
was created in the manner that I have just indicated. Sec¬ 
ond, that one or more of the conspirators did some act to 
effect the object of the conspiracy, that is, took some step 
in the direction of accomplishing the aim of the conspiracy. 
Such an act is known as an overt act. The overt act need 
not in itself be a criminal act. It may be an innocent act 
standing by itself, but, if it has a tendency to accomplish 
^he purpose of the conspiracy, it is sufficient as an overt act. 
It is sufficient to prove a single overt act, even though sev¬ 
eral overt acts may be alleged in the indictment. 

i The indictment alleges the following overt acts: 

1. That on or about April 20,1950, Alice L. Galusha went 
from 'Washington, D. C., to Baltimore, Maryland. 

' 2. On or about April 20, 1950, Alice L. Galusha visited 
Gloria M. Huffman and talked to her in Baltimore, Mary¬ 
land. 

3. On or about April 21, 1950, William A. Goodloe tele¬ 
phoned from Washington, D. C., to Dr. James M. Pair 

733 in Baltimore, Maryland, and conversed with him. 

I 4. On or about April 22,1950, William A. Goodloe 

and Alice L. Galusha went from Washington, D. C. to Balti¬ 
more, Maryland. 

I 5. On or about April 22,1950, William A. Goodloe waited 
in the home of Dr. James M. Pair in Baltimore, Maryland 
while Alice L. Galusha went to see Gloria M. Huffman else¬ 
where in the same city. 

6. On or about April 22,1950 the same day as the trans- 
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action mentioned in Overt Act No. 5, William A. Goodloe 
waited in his own automobile outside the home of James M. 
Pair in Baltimore, Maryland, for Alice L. Galusha to return 
from her visit to Gloria M. Huffman, referred to in Overt 
Act No. 5. 

If you believe the Government's evidence, you have a 
right to infer that the conspiracy referred to in count 2 of 
the indictment existed between the defendant and Alice Ga¬ 
lusha and that the overt act was committed in furtherance 
of the conspiracy. It is, of course, for you to determine 
whether these facts existed. 

If you find that they did, you may bring in a verdict of 
guilty on the second count of the indictment. 

If you find that they did not, or if you have a reasonable 
doubt on the question, of course your verdict should be not 
guilty on that count. 

The third count of the indictment charges the de- 
734 fendant with offering a bribe to Gloria Huffman, who 
was about to be a witness in a hearing before the 
Grand Jury in a matter involved in the first count in the 
indictment, the bribe to be paid to her upon an understand¬ 
ing that she would absent herself from the hearing and the 
proceeding. 

The pertinent statute on this subject reads as follows: 
“Whoever, directly or indirectly, gives or offers any 
money or thing of value or any promise or agreement 
therefor, or any other bribe, to any person being or 
about to be a witness upon a trial, hearing or other 
proceeding before any court or any officer authorized 
by the laws of the United States to hear evidence or 
take testimony, upon any agreement or understanding 
that his testimony shall be influenced thereby or that 
he will absent himself from the trial, hearing or other 
proceeding, shall be punished by the penalty prescribed 
by the statute.’’ 

The Government must establish the following elements of 
this offense: first, that the defendant offered a bribe to the 
person, upon an agreement or understanding that his or her 
testimony shall be influenced thereby or that he or she will 




43 


absent himself or herself from the trial, hearing, or other 
proceeding. Second, that at the time the bribe was offered, 
the person to whom it was offered was or was about to be a 
witness before any court or any officer authorized by 

735 the laws of the United States to hear evidence or take 
testimony. 

The Grand Jury of the District of Columbia is a branch 
of this Court for the purposes of this statute. 

The Government introduced a subpoena in evidence which 
was returnable before the Grand Jury of the District of 
Columbia and which was served on Gloria Huffman on 
April 21. 

'Now, the third element that must be shown is that the 
defendant knew that the person to whom the bribe was 
offered was or was about to be such a witness. 

Again I want to say that knowledge cannot be proven di¬ 
rectly because it is impossible to fathom the operation of 
the human mind. Knowledge may be inferred from circum¬ 
stances, from things done and from statements made. 

If you believe the Government’s evidence, you may also 
find the defendant guilty on the third count, namely, offering 
a bribe to a witness. 

! Of course, if you do not believe the Government’s evi¬ 
dence and believe the defendant’s evidence, or even if you 
have a reasonable doubt on the subject, then your verdict 
should be not guilty on this count. 

In this connection I want to call your attention to the 
fact that the Government has offered evidence tending to 
show that the actual offer of a bribe was made in Baltimore, 
Maryland, which is outside of the District of Columbia and 
is in the district of Maryland. But that one of the 

736 telephone calls at which the last appointment between 
Alice Galusha and Gloria Huffman was arranged for, 

originated in Washington. 

i If you find the facts to be as the Government contends, 
then this telephone call constitutes a part of the offense 
covered by the third count of the indictment. 

I The law provides that if an offense against the United 
States is begun in one district and completed in another, 
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or if it is committed in more than one district, then it may¬ 
be prosecuted in any district in which such offense was 
begun or continued or completed. 

I This means that if a part of an offense is committed in 
the District of Columbia and a part in another district, 
i then the entire offense may be prosecuted in the District of 
: Columbia. So here, if a part of the offense was committed 

in the District of Columbia and a part in Maryland, the 
entire offense may be prosecuted in the District of Columbia. 

It is the Government’s contention that the actual offer of 
a bribe to Gloria Huffman was made by Alice Galusha, but 
that the defendant aided and abetted her by driving her to 
Baltimore for the purpose of making the offer, and that he 
i induced Alice Galusha to reach Miss Huffman and offer her 
1 a bribe to leave town, in order that she might be disabled 
to testify. 

The law provides that any person who aids or abets a 
principal offender or who advises, incites, connives, or in- 
I stigates an offense, may himself be charged as a prin¬ 
cipal. 

I 737 So that if you find that the defendant either aided 
or abetted Alice Galusha in the manner that the 
Government contends, or that he instigated or induced her 
to offer a bribe to Gloria Huffman, then you may find him 
I guilty on the third count of the indictment. 

I At this time I shall revert to the first count of the indict¬ 
ment and refer to it again. That is the count which charges 
the procuring of a miscarriage. 

I The evidence introduced by the Government tending to 
show that the defendant caused Alice Galusha to offer a 
i bribe to Miss Huffman to induce her to leave town, may be 
1 considered by the jury in connection with reaching a de¬ 
cision on the abortion charge. 

I If you find these facts to be as the Government contends, 
you have a right to consider the defendant’s participation 
in an attempt to bribe the -witness, as evidence in support 
of the first count of the indictment. And the reason is this: 

I that the law permits the jury, if the jury deems it -wise and 
proper to do so, to consider an attempt to suppress evidence 
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on the part of the defendant as an indication of conscious¬ 
ness of guilt. 

'This, ladies and gentlemen of the jury, concludes the in¬ 
structions that I shall give you. Bear in mind again, as I 
told you at the opening of my remarks, that my comments 
on the evidence and the facts are not binding on you. 

738 They are intended to aid and assist you. You must 
make your own decision on the facts. That is your 

responsibility. 

I want you to take this matter and consider it deliberately 
and carefully in the light of the instructions that I have 
given you. This is an important matter. In reaching your 
conclusions you must use the same practical approach, the 
same ordinary common sense, the same ordinary intelli¬ 
gence that you would employ in determining any other im¬ 
portant matter that you have occasion to decide in the course 
of your every-day life. 

As, of course, you are aware, a jury’s verdict must be 
reached by unanimous vote. You will render a separate 
verdict on each of the first three counts. A separate verdict 
Cn count 1, a separate verdict on count 2, and a separate 
verdict on count 3 of the indictment, and in each instance 
your verdict should be either guilty or not guilty. 

Now, you may proceed in either of two ways. You may 
either bring in the verdict on each count separately, as soon 
as you reach it, that is, as soon as you reach a verdict on 
one count you may come in and bring in that verdict and 
then retire again to deliberate as to the other counts. Or 
you may bring in the verdicts on all the three counts to¬ 
gether. 

Are there any objections to the instructions? 

Mr. Ford. Yes, sir. 

The Court: You may come to the bench. 

739 (Counsel for both sides approached the bench and 
' conferred with the Court, in a low tone of voice, as 

follows:) 

' Mr. Ford: The defendant takes exception to the follow¬ 
ing parts of his Honor’s charge: 
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That in his charge to the jury the Court stated that only 
Dr. Goodloe was on trial, and that after stating that only 
Dr. Goodloe was on trial, the Court stated Gloria Huffman 
and Captain Gleeson are not on trial for their sins. 

I take exception only to that part which refers to Gloria 
Huffman and Captain Gleeson as not being on trial for their 
sins, because the Court had previously said that Dr. Goodloe 
was the only one on trial, and that excludes the necessity 
of the following statement. 

I take exception to that part of his Honor’s charge where, 
when speaking of reasonable doubt, he advised the jury to 
mark his Honor’s words carefully in that particular regard, 
because we believe that the jurors should mark all of his 
Honor’s words carefully; not only when it is referring to 
reasonable doubt, but all of his Honor’s words. 

I take exception to that statement of the law where, re¬ 
ferring to the testimony, the credibility of a witness, his 
Honor stated it would apply where a witness could not pos¬ 
sibly be mistaken, whereas I believe it is where the witness 
could not “reasonably” be mistaken as against pos- 
740 sibility—reasonableness. 

I take exception to that part of his Honor’s charge 
which says that there is no contention that a miscarriage 
took place because when we take the doctor’s evidence 
offered on behalf of the defendant in connection with the 
testimony regarding the finding of tissue, it could have been, 
according to our theory and our evidence, that she could 
have had a miscarriage nine months ago and that tissue was 
the result of a miscarriage nine months ago and not of any 
miscarriage happening on the 4th of February. 

The Court: I think, taking my remarks with its contents, 
it is clear that I said—and I think my meaning is clear—that 
no miscarriage took place as the result of anything the 
doctor did. 

That is your contention? 

Mr. Ford: I take exception to that part of his Honor’s 
charge w’herein his Honor recited the testimony of Huffman 
and Gleeson but did not at the same time recite the testi- 
manv of the witness Bessie and the defendant on the same 


subject matter that the Court recited the testimony of Huff¬ 
man and Gleeson. 

j The Court: Yes, I think I summarized the defendant’s 
testimony also. However, you may note your exception. 

Mr. Ford: I take exception to that part of his Honor’s 
! charge wherein the Court referred to the testimony 

741 of all of the Government witnesses, but immediately 
referred to the testimony of a defendant’s witness 

by the name of Dr. Smallwood Ackiss when the Court was 
referring to subject matter covered by the testimony of the 
defendant’s witness Dr. Smallwood Ackiss. 

I take exception to that part of the Court’s charge that 
what the Court referred to, that what has been referred to 
by the Court as comment on the evidence, was not in fact 
comment on the evidence but constituted an argument of the 
facts on behalf of the Government. 

, I take exception to his Honor’s charge that all of the mat¬ 
ters that the Court referred to that were facts in the case, 
that it was not necessary for the Court to refer to all of the 
facts which the Court did, in order to reasonably explain 
any of the principles of law involved in this case to the 
jury for their understanding of any principles of law. 

I ask your Honor to charge the jury that even though the 
jury believes that the overt acts which your Honor recited 
from the indictment took place, nevertheless, even if they 
believe they did take place but at the same time have a belief 
that the conspiracy did not exist, they would still have to 
find him not guilty even though the recited overt acts took 
place. 

, The Court: I decline so to charge, because I explained to 
the jury that the Government must establish two 

742 elements: the existence of the conspiracy, and an 
overt act. It has already been covered in my charge. 

Mr. Ford: Then, your Honor, this is one I want to pre¬ 
serve as to a matter I have already discussed with you. 
1 1 noted throughout your Honor’s charge that juror No. 10— 
and, for the purpose of the record, juror No. 10 is the same 
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juror who had written a note to his Honor previously in 
the case—took notes on that. 

Then I take exception to your Honor’s statement that 
knowledge cannot be proven directly. I believe you meant 
to say “does not necessarily have to be proven.” 

The Court: I said * ‘ ordinarily cannot be proven directly. ’ ’ 

Mr. Ford; I understood you to say, however, and that is 
why I am taking exception, that knowledge cannot be proven 
directly. 

And I take exception to his Honor’s statement of the law 
as applied to count 3 regarding the part happening in the 
District of Columbia and part happening in Maryland. 

That is all I have, your Honor. 

The Court: Have you anything, Mr. McLaughlin? 

Mr. McLaughlin: The only thing I was going to say, your 
Honor, is that in the third count you said about the act 
committed, I was just wondering if your Honor, in the in¬ 
structions about the conspiracy showing that if the act or 
even part of the acts were committed in the District 
743 and part in Maryland, the defendant would be bound 
by them in the conspiracy part. 

The Court: I think I have said enough on that. 

Mr. McLaughlin: All right. 

(Counsel returned to the trial table.) 

The Court: The twelve regular jurors may now retire. 

Upon reaching the jury room you will first select a fore¬ 
man from amongst yourselves, who will preside over your 
deliberations and will speak for you in delivering your 
verdict. 

Then you will proceed to deliberate. 

The twelve regular jurors will now follow the marshal. 
The two alternate jurors will remain in their seats for a 
moment. 

(Whereupon, at 3:52 o’clock p. m., the jury retired to 
deliberate of their verdict.) 
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I VERDICT OP THE JURY 

(Whereupon, at 5:15 o’clock p. m., the jury returned 
with their verdict, as follows:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Jury Foreman: It has. 

The Deputy Clerk: What say you as to the defendant 
William A. Goodloe on count 1 of the indictment? 

The Jury Foreman: Guilty. 

The Deputy Clerk: On count 2 of the indictment? 

The Jur^ Foreman: Guilty. 

The Deputy Clerk: On count 3 of the indictment? 

The Jury Foreman: Guilty. 

' The Deputy Clerk: Members of the jury, your foreman 
says you find the defendant William A. Goodloe guilty on 
counts 1, 2, and 3, of the indictment, and this is your verdict, 
so say you each and all? 

Mr. Ford: I ask for a poll of the jury, on count 1 only. 

The Court: You may poll the jury. 

! Mr. Ford: That request is only as to count 1, so you 
won’t have to go through each count. 

745 The Court: Very well. Poll the jury on count 1. 

The Deputy Clerk: Members of the jury, you will please 
state your individual verdict as your name is called, as to 
count 1. 

Theodore Rieve. 

The Juror: Here. 

' The Deputy Clerk: State your verdict as to count 1, 
please. 

The Juror: Guilty. 

The Deputy Clerk: Mary Burke. 

The Juror: Guilty. 
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The Deputy Clerk: Helen Colbert. 

The Juror; Guilty. 

The Deputy Clerk; Margaret Donaldson. 

The Juror; Guilty. 

The Deputy Clerk: Bobert DuBois. 

The Juror; Guilty. 

The Deputy Clerk; Edward Oliver. 

The Juror; Guilty. 

The Deputy Clerk; Joseph Geier. 

The Juror; Guilty. 

The Deputy Clerk; Helen Peck. 

The Juror Guilty. 

The Deputy Clerk; Katherine Hibben. 

The Juror; Guilty. 

746 The Deputy Clerk; Oliver Hoyem. 

The Juror: Guilty. 

The Deputy Clerk; Cecile Holley. 

The Juror; Guilty. 

The Deputy Clerk; Clarence Mayo. 

The Juror: Not guilty. 

The Deputy Clerk; And the jury has been polled. 

Mr. Ford; Did you hear him? That juror said “not 
guilty.^’ 

Juror Clarence Mayo; Is that the first count? 

The Court; What is your verdict? 

Juror Clarence Mayo: Not guilty on the first count, but 
then we weeded it out afterwards. 

The Court: Your verdict is not guilty on the first count? 
Juror Clarence Mayo: Now it was guilty, Judge, but 

when we got in the room on discussion- 

Mr. Ford; Wait a minute. 

The Court; Address the court, Mr. Ford. 

Mr. Ford; I am going to address your Honor. 

The Court; Just a moment. 

Mr. Ford; I am not going to address anybody but your 
Honor. 

May I approach the bench? 
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i The Court: I am going to ask both counsel to keep their 
seats. I want the reporter to read to me what the juror 
said. 

747 The Reporter (reading insert): 

“The Deputy Clerk: Clarence Mayo. 

“The Juror: Not guilty. 

1 “The Deputy Clerk. And the jury has been polled. 

'“Mr. Ford: Did you hear him? That juror said ‘not 
guilty.’ 

“Juror Clarence Mayo: Is that the first count? 

“The Court: What is your verdict? 

“Juror Clarence Mayo. Not guilty on the first count, but 
then we weeded it out afterwards. 

“The Court: Your verdict is not guilty on the first count? 

“Juror Clarence Mayo: Now it was guilty, Judge, but 

when we got in the room on discussion- 

“Mr. Ford: Wait a minute.” 

The Court: I am going to ask the juror at this time, what 
is your verdict at this time? 

Juror Clarence Mayo: Judge, as I said, your Honor, 
after we weeded it out- 

The Court: No, I want to know what is your present 
verdict, this minute. 

Juror Clarence Mayo: Guilty. 

The Court: Guilty. 

,Mr. Ford: Now, may I approach the bench and make a 
I statement, as I requested before, or am I to await 

748 your Honor’s advise as to when I can make it? 

The Court: You may come to the bench. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows: 

Mr. Ford: I desire the record to show that the foreman 
of the jury, who is now No. 10 juror, turned to the juror 
and talked to him right after he had said, “Not guilty.” 
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That is the part I wanted to address your Honor on and 
get in the record. 

The Court: Just a minute, gentlemen. 

Rule 31(d) of the Federal Rules of Criminal Procedure, 
which relates to the poll of the jury, contains the following 
provision: 

“If on the poll there is not unanimous concurrence, 
the jury may be directed to retire for further delibera¬ 
tions or may be discharged.” 

Now, if there is any question as to whether there is a 
unanimous concurrence, the Court will direct the jury to 
retire for further deliberations. 

Mr. Ford; Of course, I am directing my remarks to your 
Honor about what I intended before, that I want the record 
to show that Juror No. 10 is the foreman, and that the fore¬ 
man, after the juror had announced not guilty, the foreman 
turned to that juror and directed remarks to him. 
749 He spoke to him. That is the only part. 

The Court: I say, if there is any question in the 
mind of counsel for defendant whether what has happened 
amounts to a unanimous verdict, the Court is willing to 
direct the jury to retire for further deliberations, under 
the rule. 

The Court will hear counsel. 

Mr. Ford: I am just going to stand on the record as it is, 
your Honor. 

The Court: Then I assume that you are not questioning 
that there is unanimous concurrence, because the Court says, 
if you are questioning it, the Court will direct the jury to 
retire for further deliberations. 

Mr. Ford: I do not consent that I am doing that. I merely 
state to the Court, without any consent whatever, I want to 
stand on the record. 

The Court: I am stating my interpretation of it on the 
record in your presence. 

Mr. Ford: Right. I respectfully disagree with the Court 
on its interpretation of it. 

The Court: Very well. 
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Mr. Ford: Does your Honor want to make any ruling 
upon- 

^The Court: Well, I will hear all else in open court. 

Mr. Ford: Yes. 

I (Counsel returned to the trial table.) 

' The Court: Ladies and gentlemen of the jury, as 
750 the Court understands it, you unanimously reached 
a verdict of guilty. 

That is correct, is it nott 

(There was no audible response.) 

' The Court wishes to thank you for the time and the atten¬ 
tion that you have given to this case. It has not been an 
easy case. It has been a much more complicated case than 
the average case tried in this Court. 

' The Court might add that it has no doubt as to the justice 
of your verdict, and concurs in it. 

You may be excused at this time. 

I (Thereupon, the members of the jury proceeded to 
retire from the courtroom.) 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. AVhere no formal motion for severance is made, does 
the trial court commit error when it refuses a continuance 
on counts two, three and four of a four count indictment, 
which would in elfect constitute a severance, where the evi¬ 
dence as to the three counts would be competent as to the 
tirst count and where no prejudice is shown by appellant as 
resulting: from such refusal? 

2. Is allowin«: a juror to take notes a matter within the 
discretion of the trial court? 

3. Is cross-examination, otherwise proper, prejudicial 
merely because it refers to the color of people? 

4. Where the evidence shows that appellant made ar¬ 
rangements in the District of Columbia to offer a bribe in 
Baltimore does Section 3237, Title IS, United States Code, 
authorize prosecution in the District of Columbia? 

5. Did the trial judge in reviewing the evidence in his 
charge to the jury exceed the authority given Federal judges 
in such matters ? 

6. Is the granting of an instruction cautioning the jury 
regarding the testimony of a girl upon whom an abortion 
lias been performed a matter within the discretion of the 
trial court ? 

7. Can a court interrogate a juror when he dissents in a 
poll of the jury where it is obvious the juror thought he was 
being asked how he voted on the first ballot or count in the 
jury room? 
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COUNTERSTATEMENT OF THE CASE 

This appeal is from the conviction of appellant on three 
counts of a four count indictment; the first count charging 
the appellant with using an instrument or prescribing medi¬ 
cine or drugs with intent to procure a miscarriage, the 
second count charging conspiring to obstruct justice, the 
third count charging promising or oflFering a bribe to a 
witness with the intent to procure the witness to absent 
herself from the proceedings in the matter involved in the 
first count. A directed verdict was entered as to the fourth 
count, also charging bribery, before the case was submitted 
to the jury. Appellant was sentenced to imprisonment for 
twenty months to five years on the first count, and for eight 
months to two years on each of the second and third counts. 
The sentences on the second and third counts were made 
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to run concurrently with each other, but consecutive to the 
sentence on count one. 

Alice L. Galusha was jointly indicted with appellant in 
the second, third and fourth counts. On Friday, June 2, 
1950, defendant Galusha moved for a severance and this 
motion was granted (J. A. 10). Immediately after the 
severance was granted the following took place: 

' The Court: Which one do you want to try first? 

Mr. McLaughlin: Goodloe. 

The Court: The abortion! 

Mr. McL.\ughlin: The abortion. 

■ The Court: Then, I will hear that on Monday morn¬ 
ing. 

Mr. McLaughlin: That is on the bill of particulars 
for Goodloe? 

The Court: Yes. (J. A. 11) 

The case was called for trial on Friday, June 9, 1950, 
and appellant announced ready on count one only. There 
was some discussion as to the effect of the court's ruling on 
the motion of defendant Galusha for a severance. Appel¬ 
lant alleges that he understood the effect was that count one 
was to be tried only, while the appellee contended the whole 
indictment was to be tried. The court ordered the trial to 
proceed on the whole indictment (J. A. 15). 

Gloria Marie Huffman was called as the first Government 
witness (R. 65). She testified that prior to the first of 
November her last menstrual period had started about 
October 20,1949, and about November 5,1949, she had sexual 
relations with one Andrew Gleeson and she did not have her 
next menstrual period which was due to start about Novem-' 
ber 18, 1949 (R. 66, 67); that she saw Gleeson in December 
and then saw Dr. Wilson in Baltimore and he arranged for 
her to go to University Hospital to have a laboratory test 
made and after he told her the result of the test (that she 
was pregnant) she went to see Dr. Millea about December 20 
or 25,1949 (R. 68, 69); that she talked with Gleeson and as 
a result she met him on January 15, 1950, in Washington 
at the Greyhound Station and he took her to Dr. Goodloe’s 
office at about 7:00 p. m. (R. 70-72); that Dr. Goodloe ad- 
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mif ted them and took her into another room without Gleeson 
and orally examined her as to her last menstrual period 
and when she had had sexual relations and asked her if she 
had ever had an abortion before, and she told him she had 
not and then after some figuring they made an appointment 
for February fourth (R. 73-75); that she then asked him: 

“What are you going to do to me? Will there be any 
surgery or cutting?’’ and he said, “No, my surgery 
prices are $5,000 and up. What I am going to do to you 
is give vou something to kill the babv and induce 
labor” (R. 76); 

that on Saturday, February fourth, she arrived at the Grey¬ 
hound bus station in Washington and Gleeson took her to 
Dr. Goodloe’s office where after a few minutes the doctor 
called her into his operating room and reviewed the dates 
covered at the previous visit and when he asked her for the 
money, she told him Gleeson had it and he was called in and 
counted out three hundred and fiftv dollars to Dr. Goodloe; 
then Gleeson left and at Goodloe’s request she removed her 
underthings and got on the table (R. 79-82); that Goodloe 
inserted into her vagina a tube-type instrument to hold the 
organs open and took a scissor-type, tong-type instrument 
and inserted into the vagina some medicines or cotton or 
something and then told her to put her clothes back on and 
gave her several pills (R. 87, 88); that she was taken to the 
floor next to the top floor and put in a bedroom and that 
finally after severe pains the baby or fetus was passed about 
midnight Monday night (R. 89-96); that she was re¬ 
leased from Goodloe’s home on Tuesday evening (R. 109); 
that bleeding took place for several days and then stopped 
and then started again (R. 112); that on April 15 she made 
arrangements to see Goodloe again due to the bleeding and 
on her way to his address the hemorrhaging condition be¬ 
came so bad that she went to Gallinger Hospital where she 
remained until April 17 (R. 122); that while there she was 
inteiwiewed by a member of the Metropolitan Police Depart¬ 
ment (R. 122). Dr. James M. Pair was called as the next 
witness (R. 179). His testimony was that he saw appellant 
at his, the witness’, home at 400 N. Carrollton Avenue, 
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Baltimore, Maryland, on Saturday, April 22, between 10:00 
an'd 10:30 and appellant asked if he could bring a girl in and 
he let him and appellant and the girl stayed there a while 
and then the girl left and as she left she made the remark 
that she was going to try to persuade someone to stop what¬ 
ever they were trying to do to appellant (R. 192); that after 
the girl left appellant had in substance told him that the 
girl who came with him was going to attempt to persuade a 
girl not to make charges of abortion against him (R. 192); 
that appellant had called the ev^ening before to see if he was 
going to be home and after he told him that he was he said: 

“O.K. I will be over.” (R. 195) 

Daniel IV. Miller of the United States Marshal’s Office in 
Baltimore, Maryland, was the next witness (R. 196). He 
testified that he served a subpoena on Gloria Huffman on 
April 21, 1950, at 2:20 p.m. (R. 196-197). 

Louis Vogt, a Baltimore taxicab operator, was called as 
the next witness (R. 202) He testified that he operated a 
taxicab in Baltimore during April, 1950 (R. 202); that on 
April 22 about 12:00 he went to Dr. Pair’s office in Balti¬ 
more and picked up a girl and drove her to 1600 Northern 
Parkway (R. 203, 204); that after waiting for the girl about 
twenty minutes, she came out with Detective Sergeant 
Humphreys and Lt. Godman (R. 204). 

' Miss Huffman was recalled as a Government witness. 
(R. 205). She testified that on April 20 a lady, later identi¬ 
fied as Alice Galusha, came to her apartment in the morning 
(R. 206, 210). At that time she said the following took 
place: 


She first asked me if I was the Gloria Huffman who 
had signed a statement at Washington Police Head¬ 
quarters earlier in the week, and I told her yes. 

I asked her if she was from—oh, asked her where she 
—no, she told me that she was from the court, when 
she first entered the place. 

I asked whether she was from Baltimore or Washing¬ 
ton Court. She said Washington. 

She then asked me if I realized the seriousness of 
what I was about to get involved in, and said, “if you 
cared anything for Captain Gleeson, it would seem to 
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me that you wouldn’t want to go through with it, be¬ 
cause it would be bad for his career.” 

She said, “The publicity will ruin you,” and she said, 
‘‘That man has so much influence down there in Wash¬ 
ington, that nothing will happen to him.” 

Q. Was anything else said at that time? 

A. Yes. She asked me if I was under subpoena. I 
told her no. 

She asked me if I was free to leave the city. I said 
yes, if I wanted to. 

She said, “Wouldn’t you like to take a vacation for 
a couple of weeks, so that you wouldn’t have to go 
through with the case and testify?” 

I said, “Even if I did want to make a trip, take a 
vacation for a couple of weeks, I wouldn’t be able to 
atford it at this time,” and she said, “I could arrange 
to get money for you.” 

I said, “In addition to the trip, I am taking care of a 
sister who is ill, and if I were away, I would need to hire 
domestic help to stay here,” and she said, “I could 
arrange for that, too.” 

I asked her then who sent her to me, and she said, “I 
came on my own.” (R. 211, 212) 

The witness then testified that she told the girl she needed 
time to think it over and asked her to call her the next day, 
but she said she would contact her later (R. 212); that after 
she left she called Lt. Baker of the Metropolitan Police De¬ 
partment (R. 213); that the girl called her back about 3 
o’clock and she, the witness, told her she needed several 
days to sleep over the matter (R. 215); that she had two 
phone calls from the girl on Friday, April 21 (R. 215); that 
the first time the girl called she said she was calling from 
Washington and could not see her that night, but would see 
her about one o’clock on Saturday (R. 216); that about fif¬ 
teen or twenty minutes later the girl called again and asked 
her how much money she should bring and that she, the wit¬ 
ness, left the amount up to the girl (R. 217); that the girl 
came to her home about 12:40 noon on Saturday, April 22, 
and that at the time Lt. Godman and Sgt. Humphreys of 
Baltimore Detective Bureau were hidden in the room, and 
that she and the girl talked over the details of an air trip to 
California and that the girl did not want to give her the 
money, but wanted to buy her air ticket to California for her 
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ns that way she could be sure that she was leavins: (R. 219); 
that then there was a conversation as to the livinsj; expenses 
while she was in California and that as the girl was about to 
leave the officers arrested her and she was the same girl 
as the one who was in the apartment on April 20 (R. 220- 
221 ). 

Arthur 0. Godman. a detective sergeant attached to the 
Detective Bureau of the Baltimore City Police Department, 
was called as the next witness (R. 22.3). He testified that on 
April 22, 1950, he was at Miss Huffman's address with De¬ 
tective Sergeant Loch Humphreys (R. 224); that he ob¬ 
served a yellow cab drive up at about 12:40 and a lady 
alighted and came into Miss Huffman’s (R. 224, 225); that 
h(? overheard a conversation relative to an air trip to Cali¬ 
fornia and then stepped out and arrested Miss Galusha 
(R. 225-22S). (The taxicab driver was later ascertained 
to be Louis Vogt). 

Doctor Harry E. AVilson, a medical doctor in Baltimore, 
Maryland was the next witness (R. 234). He testified that 
ho treated Miss Huffman sometime in December for a cold 
and as a result of a conversation he advised her to go to 
the University of Maryland Hospital in Baltimore to have 
a test made to determine if she was pregnant and that after 
learning the result he referred her to Doctor 'William Millea, 
an obstetrician (R. 2.34-241). 

Doctor William L. Millea was an obstetrician in Baltimore 
(R. 241). He testified that he saw a Mrs. Andrew Gloria 
Gleeson on December 23, 1949, and that he made an exami¬ 
nation and made reservation for deliverv at Church Home 
Hospital for on or about July 28, 1950, and that when he 
examined her she was about five or six weeks pregnant (R. 
243); and that he never saw her after that (R. 244). 

Captain Andrew A. Gleeson, a captain in the United 
States Anny, was called as the next witness (R. 248). He 
testified that he had known Gloria Huffman since the preced¬ 
ing summer (R. 248); that he called Doctor Goodloe about 
Januaiy first by telephone and made an appointment to 
see him that evening and saw him about eight o’clock and 
told him there was a young girl in trouble and asked him if 
he could take care of such a situation and appellant said 
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that he could (R. 250); that they agreed upon a price of 
three hundred and fifty dollars (R. 250); that appellant 
said to bring the girl there around the middle of January so 
he could examine h.or (R. 25i)! • that Ih" took Miss Huffman 
to see appellant about the middle of January and appellant 
told him to bring her back on February 4 (R. 251, 252). He 
then testified that he and Miss Huffman went to appellant's 
office on February 4, (R. 254); that Miss Huffman and ap¬ 
pellant went into his office and then Miss Huffman came out 
and motioned for him to come in and he did and at that 
time gave appellant three hundred and fifty dollars (R. 
255); that he left after telling Miss Huffman he would see 
her and keep in touch with appellant (R. 261); that he 
went to appellant’s house the next Tuesday and got Miss 
Huffman (R. 264). 

Loch W. Humphreys of the Baltimore City Police Depart¬ 
ment was the next witness and his testimony was substan¬ 
tially the same as Lt. Godman’s (R. 297-304). 

Mrs. Mary E. Trimmerman, a matron at the Central Police 
Station, was the next witness (R. 304). She testified that 
she searched Miss Galusha on April 22 at 1:15 p.m. and 
found six hundred dollars and eleven dollars and ninety- 
nine cents and notation slips (R. 306). 

Doctor Harry S. Smith of Gallinger Hospital was called 
as the next witness (R. 320). He testified that he saw 
Gloria Huffman about 9:10 p.m. on April 15, 1950, at Gal¬ 
linger Hospital (R. 320-321); that she was having genital 
bleeding, and she was diagnosed as an incomplete abortion 
(R. 321); that he examined her cervix, or mouth of the 
womb, and found that there was about 50 cc’s of clotted 
blood in her vagina and he removed the blood and extracted 
a piece of placental tissue and that the tissue was the result 
of an abortion (R. 322). 

Pldward J. Geraci, a Deputy United States Marshal, testi¬ 
fied that he was present when appellant was arrested at 
1836 S Street, X.W., and that appellant read the arrest 
warrant and said he knew neither the complaining witness 
nor the co-defendant (R. 362). 

The Government then rested (R. 368). 



s 


Bessie M. AYliite was called as tlie first defense witness 
(R. 376). She testified that she worked as a cook for 
appellant (K. 377); that Miss HulTnian was the person she 
saw in appellant's house and that Mi^s HutTman stayed 
there for two or three days and that she never heard her 
complain or ask for assistance (K. 378-383). She further 
testified that she never inquired of Miss Huffman or anyone 
why she was there and that she took her to be a guest and 
never saw her out of the bedroom (R. 394-395). 

Appellant took the stand in his own defense and denied 
the abortion. He testified that he treated Miss Huffman for 
bleeding; that she gave a history of bleeding after coming 
east from the west; that sometimes climatic changes affect 
a girl's menstrual periods; that he examined her and she 
started bleeding and he put her to bed in his house when 
Captain Gleeson said he had to return to Fort Belvoir and 
the girl was from Baltimore; that he kept her there a few 
days until the bleeding almost stopped; that he took Miss 
Galusha to Baltimore, but he did not know what she was 
going to do, but that she told him she was going to straighten 
the girl (Huffman) out. (R. 421-456). 

STATUTES INVOLVED 

Sec. 22-201, D. C. Code (1950 Ed.): 

' Whoever, with intent to procure the miscarriage of 
I any woman, prescribes or administers to her any medi¬ 
cine, drug, or substance whatever, or with like intent 
I uses any instrument or means, unless when necessary 
to preserve her life or health and under the direction 
of a competent licensed practitioner of medicine, shall 
be imprisoned for not more than five years; or if the 
woman or her child dies in consequence of such act, by 
' imprisonment for not less than three nor more than 
twenty years. (Mar. 3, 1901, 31 Stat. 1322, ch. 854. 
Sec. 809.) 

Title 18, Sec. 371, V. S. Code: 

If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or 
for any purpose, and one or more of such’ persons do 
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any act to effect the object of the conspiracy, each shall 
be fined not more than $10,000 or imprisoned not more 
than five years, or both. 

If, however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed the 
maximum punishment provided for such misdemeanor. 

Title 18, Sec. 209, U. S. Code: 

Whoever, directly or indirectly, gives or offers any 
money or thing of value, or any promise or agreement 
therefor, or any other bribe to any person being, or 
about to be, a witness upon a trial, hearing, or other 
proceeding, before any court or any officer authorized 
by the laws of the United States to hear evidence or 
take testimony, upon any agreement or understanding 
that his testimonv shall be influenced therebv, or that 
he will absent himself from the trial, hearing, or other 
proceeding, shall be fined not more than $2,000 or im¬ 
prisoned not more than two years, or both. 

Title 18, Sec. 3237, U. S. Code: 

Except as otherwise expressly provided by enactment 
of Congress, any offense against the United States be¬ 
gun in one district and completed in another, or com¬ 
mitted in more than one district, may be inquired of and 
prosecuted in any district in which such offense was 
begun, continued, or completed. 

Any offense involving the use of the mails, or trans¬ 
portation in interstate or foreign commerce, is a con¬ 
tinuing offense and, except as otherwise expressly pro¬ 
vided by enactment of Congress, may be inquired of and 
prosecuted in any district from, through, or into which 
such commerce or mail matter moves. 

SUMMARY OF ARGUMENT 

I 

The trial court did not commit error in denying appel¬ 
lant separate trials on the counts of the indictment as the 
bribery charges contained in the second, third and fourth 
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counts were acts or transactions connected with the abor- 
tioii charged in the first count. Also, there was no motion 
for severance and no showing of prejudice to appel¬ 
lant. The granting or denial of a motion for continuance 
made on the morning the trial was to start was discretionary 
with trial court and no abuse of discretion has been shown. 

II 

Wliether a juror should be allowed to take notes over the 
objection of counsel is a matter resting in the sound dis¬ 
cretion of the trial court and no abuse of discretion has been 
shown in allowing a juror to take notes in this case. 

III 

Prosecutor's cross-examination was proper and there was 
no appeal to racial prejudice as his questions were proper 
cross-examination. 

IV 

Xo error was committed bv the trial court when it denied 

m 

appellant’s motion for a directed verdict as to count three 
of the indictment, as the evidence showed the attempt to 
bribe the complaining witness was started in the District 
of Columbia by one of the co-defendants calling the com¬ 
plaining witness in Baltimore and making arrangements to 
meet her, and also showed that appellant drove the co¬ 
defendant from the District of Columbia to Baltimore for 
the purpose of offering the complaining witness a bribe. 

V 

In summarizing the evidence in its charge to the jury the 
trial court did not stress the Government’s evidence over 
that for the appellant. The court was pointing out to the 
jury, this being the first ease before this jury panel, the 
e^’idence offered in support of the indictment and that offered 
for the defendant. The court in no way commented on the 
evidence and was not argumentative in its review of the 
evidence and repeatedly informed the jury that it was the 
trier of the fact and any opinion he might express was not 
binding on them. 
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VI 

Whether a trial court should grant a discretionary in¬ 
struction concerning the testimony of a girl upon whom an 
abortion has been performed should be left to the discretion 
of the trial court and its refusal to so instruct is not error 
where there is strong independent evidence connecting ap¬ 
pellant with the abortion. In any event appellant waived 
any objection he might have had to the trial court not giv¬ 
ing the cautionary instruction when he did not comply 
with Rule 30 of the Federal Rules of Criminal Procedure. 

VII 

The trial court did not commit error in interrogating a 
juror who dissented on a poll of the jury where it is ap¬ 
parent that the juror was under the impression he was being 
polled as to his vote on the first ballot or count that took 
place in the jury room. There was completion of the poll 
when the juror in question, the other eleven jurors all vot¬ 
ing guilty, was asked by the court, “No, I want to know 
what is your present verdict, this minute,” and the juror 
replied, “Guilty”. 

ARGUMENT 

I 

There Was No Error in Refusing to Grant Appellant a Severance 

Appellant urges that the trial court committed error when 
it refused to grant him separate trials on the counts of the 
indictment (Br. 13). It is contended that it was prejudicial 
for him to be tried on the abortion count and the counts 
involving his attempt to bribe the witness in the abortion 
count (Br. 13). While this allegation of prejudice is made, 
there is no showing of how appellant was prejudiced by 
trying the whole indictment at one time. It is inconceiv¬ 
able to appellee that appellant could have been prejudiced. 
The evidence that was introduced to support the last three 
counts of the indictment would have been admissible to 
prove the first count, as evidence of efforts made to induce a 
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witness to leave is competent. Silkivorth, et al. v. United 
States, 10 F. 2d 711, certiorari denied 271 U. S. 664. See also 
Di Carlo v. United States, 6 F. 2d 364, and United States v. 
Gottfried, 165 F. 2d 360, certiorari denied 333 U. S. 860. As 
the evidence received to prove the last three counts was evi¬ 
dence showing attempts of appellant to bribe the complain¬ 
ing'witness and have her leave this section of the country it 
would have been received as proof of the first count as well. 
Therefore, appellant was not prejudiced by the joinder of 
offenses. 

Rule 8 of the Federal Rules of Criminal Procedure pro¬ 
vides in part: 

(a) Joinder of Offenses. Two or more offenses may 
be charged in the same indictment or information in a 
I separate count for each offense if the offenses charged, 

I whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same act 
' or transaction or on tivo or more nets or transactions 
connected together or constituting parts of a common 
i scheme or plan. (Emphasis added.) 

There was proof of the following facts. Appellant had 
performed an abortion on the complaining witness. Appel¬ 
lant and a co-defendant, who was granted a severance prior 
to trial, had conspired to bribe the complaining witness with 
intent to influence her action and evidence as a witness in 
the abortion charge. Appellant and the same co-defendant 
had offered a bribe to the complaining witness upon the 
understanding that the witness would absent herself from 
theithe hearing before the Grand Jury concerning the abor¬ 
tion charge. Thus there was a chain of causation between 
appellant’s performance of an abortion on the complaining 
witness and the conspiring to bribe the complaining witness 
and the offering of the bribe. Since the abortion and the 
con.spiring and the offering of the bribe were “acts or trans¬ 
actions connected together,” Rule 8 (a) permits joinder of 
the offenses in one indictment. Thus there could be no 
prejudice to appellant from the mere joining of the offenses 
in one indictment. Scheve v. United States, — U. S. App. 
D.G. —, decided August 14, 1950. In connection with the 
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discussion of this point it is interesting to note that appel¬ 
lant at no time prior to trial made a motion for severance as 
provided for in Rule 14 of the Federal Rules of Criminal 
Procedure. 

At time of trial appellant announced ready as to count 
one and not as to the other counts (J.A. 15). At the time 
this announcement was made he stated that he was relying 
on a ruling made by another judge on the preceding Friday. 
The ruling was that the co-defendant Galiisha would be 
granted a severance (J.A. 10). After granting the motion 
there was a colloquy between the court and prosecutor as to 
which case would be tried first (J.A. 11). The colloquy can¬ 
not be said to be the same as granting a severance to appel¬ 
lant. There was no motion for a severance on behalf of 
appellant and to read into the words the meaning that appel¬ 
lant tries to is in reality a distortion of what took place. 

The most that can be said for appellant is that on the day 
the case was called for trial he requested a severance and a 
continuance as to the second, third and fourth counts (in 
reality no formal motion for either was made). The motion 
for severance was properly denied as no showing of preju¬ 
dice was made as required by Rule 14 of the Federal Rules 
of Criminal Procedure and as the joinder of the offenses was 
permissible under Rule 8 (a) of the Federal Rules of Crim¬ 
inal Procedure. The trial court has discretion in refusing 
or granting the continuance and there must be a showing 
of an abuse of this discretion before this court can review 
the action of the lower court in refusing to grant the con¬ 
tinuance. Tomlm^on v. United States, 68 App. D.C. 106, 
93 F. 2d 652, certiorari denied 303 U. S. 646; Coupe v. United 
States, 72 App. D. C. 86,113 F. 2d 145, certiorari denied 310 
U. S- 651; Neufield v. United States, 73 App. D.C. 174, 118 
F. 2d 375, certiorari denied Ruben v. United States, 315 U. S. 
798. There has been no showing of an abuse of discretion in 
denying the motion. Appellant claimed he was not pre¬ 
pared on the second, third and fourth counts of the indict¬ 
ment, yet no effort was made to place in the record any way 
in which his defense was hurt by the denial of the con¬ 
tinuance. 
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II 

Allowing a Juror to Take Notes During Trial Rests in the 

Discretion of the Court 

Appellant alleges that the trial court erred in permitting 
a .ihror to take notes during the course of the trial (Br. 14). 
The only case cited to support this allegation is United 
States V. Daris, 107 F. 753 (Br. 14). In quoting from that 
case appellant omitted the last sentence for the part quoted. 
That sentence reads as follows: 

Id § 402. It is perhaps a matter within the discretion 
' of the court, like others of that character. 

Thhs it is seen that appellant’s quotation loses much of its 
force when the last sentence is included. It holds that there 
was no error in the trial court stopping the taking of notes 
by a juror. "While the language of the court does condemn 
the practice it also points out that perhaps it is a matter 
within the discretion of the court. In Corbin v. Cleveland, 
56 X.E. 2d 214, the Ohio Supreme Court affirmed a reversal 
by the Court of Appeals where the Court of Appeals held 
that it was error for the trial court to give writing materials 
to the jurors and instruct them to take notes. However, 
it quoted with approval the following portion of the Court 
of Appeals decision : 

■ Not intending to modify the rule as set forth in the 
• • • earlier Ohio cases that find that there is no 

' prejudicial error in permitting a juror at his own dis- 
' cretion to take an occasional note, and that when his 
conduct is discovered or observed it is within the dis¬ 
cretion of the court whether he should be directed to 
stop or be pennitted to continue, * * *. 

See also Commonivealth v. Tucker, 76 X.E. 127, and Thomas 
V. State, 16 S.E. 479. 

While the common law view was that note taking was ob¬ 
jectionable the more modern view is that it is not and should 
be left to the discretion of the court. In TF. H. Davis Die 
Co. V. Beltzhoover Electric Co., 178 X. E. 418, where the 
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taking of notes by a juror was discussed (the case being 
reversed on another ground) the court said: 

It is urged that the notes might be taken incorrectly 
and thus improperly influence the jurors in their delib¬ 
erations. Certainly there would be as great danger of 
error upon the “tablets of their memory” as upon the 
tablets in their hands. In the days when fewer men 
could read or write it might have been possible for one 
who could do so to use these abilities improperly. To¬ 
day it is hardly likely that such a. state of affairs would 
exist. While the stability of rule and precedent is de¬ 
sirable, it is not so important as to require inflexibility 
in the presence of changed conditions, indicating the 
necessity, or at least reason, for adaptation to modern 
conveniences and practices adopted by men in the con¬ 
duct of the ordinary affairs of life. 

A more recent expression is found in United States v. Car- 
lisif et al., 32 F. Supp. 479 (S.D.N.Y.), where the court in 
allowing a juror to make notes over objection of defense 
counsel stated: 

There is no legal reason why such notes should not be 
made by jurors. Judges and lawyers make notes, why 
not jurors ? Certainly the making of notes would better 
aid their memories and thus enable them to more in¬ 
telligently consider the evidence. 

While it did not happen in this case I see no objection 
to all jurors, if they desire, making notes which could be 
used by them to refresh their recollections, when we 
realize that the purpose of a law suit is to do justice 
rather than make it a game of chance. The Courts 
should make progress with the times. 

There is no showing by appellant that the exercise of its dis¬ 
cretion in allowing notes to be taken was abused. Also, there 
has been no showing that appellant was prejudiced by the 
taking of notes as the mere fact a juror took notes does not 
mean appellant was prejudiced. Miller v. ConimonivealtJi, 
194 S.W. 320. 
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III 


Prosecuter^s Cross-examination Was Proper and Not an Appeal 

to Racial Prejudice 

Appellant alleges that the prosecutor by cross-examina¬ 
tion was permitted to appeal to racial prejudice and that 
this was error (Br. 15). There are only two occasions noted 
by appellant where the prosecutor referred to either white 
girls or colored girls (Br. 15). The first occasion there was 
no objection made by appellant {J.A. 28) while an objection 
was made the second time (J.A. 29). These were at isolated 
points in the trial—the first occurring at p. 393 of the record 
and the second at p. 469 of the record—and were obviously 
not attempts to appeal to racial prejudice. 

In the first instance the prosecutor was cross-examining 
Bessie White who claimed to be appellant's cook; in answer 
to the prosecutor's questions she stated that she had never 
seen any girls staying at the house other than appellant’s 
guests; since it was obvious that appellant’s guests would 
normally be colored, and that white girls would normally 
only stay there for some other purpose, the prosecutor’s 
question was fully justified under the circumstances. In the 
second instance the prosecutor was cross-examining appel¬ 
lant with reference to the original arrangements between 
Captain Gleeson and himself, and it was obviously pertinent 
whether the woman mentioned by Captain Gleeson at that 
time was the same woman upon whom the abortion was 
eventually performed. Appellant urges that they were 
clearly calculated to stress the fact that complainant was a 
white woman and that appellant was a negro. As both the 
complaining witness and the appellant were both visible to 
the jury these two isolated questions could not have stressed 
their respective colors. 

IV 

There Was Sufficient Ev-idence of the Crime Having Started 
in the District of Columbia to Allow the Third Count 

' Appellant alleges that error was committed by the trial 
court when it did not direct a verdict of acquittal on count 
three of the indictment (Br. 16). The third count charged 
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the appellant with bribery. In support of this count there 
was proof of the following facts. The co-defendant, Ga- 
lusha, called upon Miss nuffinaii at her home in Baltimore 
on April 20,1950, and at that time questioned Miss Huffman 
about testifying against appellant and sounded her out on 
the possibility of her leaving for a couple of weeks so that 
she would not have to go through with the case and testify. 
That no definite arrangements were made and Miss Galuslia 
left with the understanding she would later contact the com¬ 
plaining witness. The complaining witness was called on 
the telephone the next day, April 21, 1950, by Miss Galusha 
and arrangements were made for Miss Galusha to meet the 
complaining witness in Baltimore. During the first tele¬ 
phone conversation, there were two separated by fifteen or 
twenty minues, Miss Galusha stated she was calling from 
Washington.^ That same day appellant called Dr. James M. 
Pair in Baltimore to see if he was going to be home the next 
day and when informed that Dr. Pair would be home appel¬ 
lant stated, “O.K. I will be over.” The next day appellant 
and Miss Galusha appeared at Dr. Pair’s home in Baltimore. 
At this time Miss Galusha left telling Dr. Pair that she was 
going to try to persuade someone to stop whatever they were 
trying to do to appellant. After this appellant told Dr. Pair 
that Miss Galusha was going to attempt to persuade a girl 
not to make charges of abortion against him. Miss Galusha 
then went to the complaining witness and offered her a bribe 
to absent herself from proceedings before the Grand Jury. 
Miss Galusha was arrested at the scene and, although only an 
employee of the Peoples Drug Stores, had six hundred dol¬ 
lars in one package besides eleven dollars and ninety-nine 
cents. From this it is seen that the offense charged in the 
third count was started in Washington with Miss Galusha *s 
telephone call to the complaining witness making arrange¬ 
ments to meet her in order to offer the bribe and with 
appellant’s telephone call to Dr. Pair saying he would be 
over the next day. As the offense started in Washington 

^ Miss Galusha’s employer in the District of Columbia testified 
that his records showed that she worked full time on -\pril 17, 18. 
19 and 21, but that she did not work at all on April 20, 1950 
(R. 346-349). 
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and was completed in Baltimore, it was permissible to indict 
and try the appellant in Washington under Title 18, Section 
<1237 U. S. Code, which provides that any offense against the 
United States begun in one district and completed in another 
may be inquired of and prosecuted in any district in which 
such offense was begun, continued, or completed. 

However, it is unnecessary for the court to determine 
appellant’s allegation as he was convicted on counts two 
and three and was given concurrent sentences on both 
counts. Appellant does not attack the second count indi¬ 
vidually and therefore even if the trial court did commit 
error in refusing to grant a directed verdict of acquittal as 
to the third count, appellant was not prejudiced thereby as 
tlie sentence on the third count runs concurrent with that 
imposed on the second count. 


V 

The Court Did Not Stress the Evidence for the Government 
'in Its Charge to the Jury, Nor Did It Exceed the Limits of 
Comment Allowed a Federal Court 

Appellant urges that, in instructing the jury, the court 
committed error in stressing evidence for the prosecution 
and in not giving equal stress to evidence of the appellant 
(Br. IS). 

In support of this he alleges that the court gave a more 
detailed discussion of the Government evidence than of the 
defense evidence (Br. 18). A reading of the court’s instruc¬ 
tions to the jury (J. A. 31-48) will show that there was no 
detailed discussion of the Government evidence. In each 
of the two instances where the evidence was discussed (J. A. 
37-39 and 39-40) the court was pointing out to the jury what 
the charge against appellant was and what constituted the 
evidence on both sides. 

In telling the jury what constituted the offense charged 
in the first count of the indictment ,the court pointed out the 
direct evidence to support the charge, i.e., the testimony of 
the complaining witness and evidence corroborating the fact 
that she had had an abortion performed. This corroborat¬ 
ing evidence was not evidence against the defendant, but 
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merely showed that an abortion had been performed—one 
of the elements of the crime that the Government had to 
prove. None of this evidence connected the appellant with 
the crime. The api)ellant's defense was that he had treated 
the complainiiiir witness for a bleedinii: condition and had 
not performed an abortion. The evidence of this defense 
was reviewed by the court (J. A. 39). Appellant complains 
that no mention was made of Bessie "WTiite’s testimony or of 
Dr. Smallwood Ackiss’ testimony. Bessie White’s testi¬ 
mony was not in support of the doctor’s defense. She had 
testified she did not know why the complaining witness 
stayed at appellant’s home and did not ask either the witness 
nor appellant why she was there (J. A. 28). Dr. Ackiss’ 
testimony did not directiv deal with the issue of whether 

9 * 

appellant had or had not performed an abortion. His testi¬ 
mony was collateral in that it only supported appellant’s 
treatment of the complaining witness if the jury first 
believed the appellant when he testified she had come to his 
office complaining of bleeding. Thus it is seen that no de¬ 
tailed discussion of the evidence of one party or the other 
was indulged in by the court. 

The purpose of the court's discussion of the evidence 
was to give the jury an idea of what the charge against 
appellant was and the highlights of the evidence for 
both parties. This was done to aid the jury in find¬ 
ing the truth.” In a criminal case the Government must 
prove the elements of the offense charged, and the court 
must properly define those elements to the jury. The court 
had just defined the elements of the abortion count (J. A. 
36-37). The natural and logical course for the court to 
follow was next to sum up for the jury the evidence which 
the Government had adduced to prove those elements. But 
there was no burden of proof upon the defendant. The 
burden, as the court was required to make absolutely clear 
to the jury, lay upon the Government. If the court had 
devoted a much greater portion of its instruction to a sum¬ 
mation of the evidence for the defense, it might well have 
conveyed to this inexperienced jury the idea that some 


* This was the first case on which members of this jury panel sat 
(JA. 31). 
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burden of proof lay upon the defendant also. As it was, 
th.e court summed up the testimony which tended to establish 
the essential elements of the offense. It then called atten¬ 
tion to defense made by appellant, and left it to the jury 
to determine whether the Government had made its case. 
Under the circumstances we feel it was^perfectly proper to 
devote a i!:reater proportion of the instruction to the Gov¬ 
ernment's evidence. The same treatment was given the 
remaining counts of the indictment. 

If this Court considers that the review of the evidence by 
the lower court amounted to comment on the evidence, such 
comment was within the bounds allowed a Federal judge. 

In Billed V. Ciiifed States, No. 10,525, decided August 2, 
1950, the Court reviewed the authorities regarding the rule 
governing a Federal trial judge in commenting upon evi¬ 
dence. At p. 10 of the slip opinion the Court said: 

A federal trial judge in a criminal case is not an inert 
figure. He is not a mere moderator. Besides his own 
' exclusive functions of conducting the trial and declaring 
' the applicable law, he may guide and assist the jury in 
its consideration of the evidence. The purpose of his 
comment is to aid, through his experience, the in¬ 
experienced laymen in the box in finding the truth in 
the confusing conflicts of contradictory evidence. In 
exceptional cases he may even express his opinion upon 
' the evidence, or phases of it. But there is a constitu- 
' tional line across which he cannot go. The accused has 
a right to a trial by the jury. That means that his guilt 
' ov innocence must be decided by twelve laymen and not 
by the one judge. A judge cannot impinge upon that 
right any more than he can destroy it. He cannot press 
I upon the jury the weight of his influence any more than 
he can eliminate the jury altogether. It is for this 
' reason that courts have held time and again that a trial 
' judge cannot be argumentative in his comments; he 
cannot be an advocate; he cannot urge his own view of 
the guilt or innocence of the accused. Of course he may 
direct judgment of acquittal under proper circum¬ 
stances. 

Later at p. 11 the Court said: 

' • • • 'VV’hen a federal judge comments upon evidence 

by expressing his opinion upon phases of it, he is tread- 
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ing close to the line which divides proper judicial action 
from the field which is exclusively the jury’s. There¬ 
fore he must make it unequivocally clear to the jurors 
that conclusions upon such matters are theirs, not his, 
to make; and he must do so in such manner and at such 
time that the jury will not be left in doubt; references 
in some remote or obscure portion of a long charge will 
not suffice for the purpose. 

The above references to the testimonv of the difiFerent wit- 
nesses was in no way contra to the views expressed in the 
Billeci case, smpra. A full reading of the court’s charge 
will show that there was no attempt by the trial court to 
impress his views, if indeed he had any, upon the jury, nor 
was he argumentative or indulging in advocacy. The fact 
that he devoted more time or space to the Government evi- 
rence is not error particularly where, as here, the Govern¬ 
ment evidence was more voluminous than the defense. 
Wheeler v. United States, 82 U. S. App. D. C. 363,165 F. 2d 
225. 

The trial judge at all times made it unequivocally clear 
to the jurors that conclusions upon evidence was theirs to 
make and not his. At the beginning of the charge on pp. 
719, 720 of the record we find this: 

It is the function of the jury to determine the ques¬ 
tions of fact. It is the function of the Court to decide 
questions of law. It is the duty of the Court, that is, 
it is my duty, to instruct the jurj’ as to the law’ applicable 
to this case. The jury is obligated to take the law from 
the Court and is bound and obligated to follow the 
Court’s instruction as to the law. 

At p. 732 of the record w’e find: 

In determining w’hether the Government has estab¬ 
lished the charges against the defendant, you wfill con¬ 
sider and w-eigh the testimony of all the witnesses who 
have testified before yon, as w’ell as all the circumstances 
concerning w^hicli testimony has been introduced. Sur¬ 
rounding circumstances are frequently important in 
interpreting evidence and should be considered by the 
juiw’. 

You ladies and gentlemen of the juiy are the sole 
judges of the credibility of witnesses. I mean by that. 
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that it is for you and for you alone to determine whether 
to believe any witness and the extent to which any 
witness should be credited. 

In determining what witnesses to believe and to what 
extent to credit them, you may consider all of the mat¬ 
ters that appear to you, as having: a bearing: on this 
question. For example, you may consider the demeanor 
' and the behavior of the witness on the witness stand; 
the witness’s manner of testifying:; whether the witness 
impressed you as a truth-telling: individual; whether 
the witness impressed you as having: an accurate 
memory and recollection, and whether the witness has 
any interest in the outcome of this case. 

At p. 729 of the record is found: 

It is for you, ladies and gentlemen of the jury, to de¬ 
termine where the truth lies. If you believe the defend¬ 
ant’s story, or even if you have a reasonable doubt as 
to it, of course you will find a verdict of not guilty. 

But, if you believe the witnesses for the Government, 
then your verdict should be guilty on the first count of 
the indictment. 

At the very last page of the instructions we find; 

This, ladies and gentlemen of the jury, concludes the 
instructions that I shall give you. Bear in mind again, 
as I told you at the opening of my remarks, that my 
comments on the evidence and the facts are not binding 
on vou. Thev are intended to aid and assist vou. You 
' must make your own decision on the facts. That is 
your responsibility. 

Thus we see that the jurors were frequently told that they 
alone were the triers of the facts and that any comments on 
the evidence by the court were not binding on them. 

' Appellant also urges that it was error for the court to 
instruct the jury that Andrew Gleeson w'as not on trial for 
liis sins and that attention should be concentrated solelv on 
the question whether the appellant was guilty or not guilty 
and then later telling the jury that Gleeson was an ac¬ 
complice and that his testimony should be received with 
care and scrutinized with caution (Br. 18, 19). The first 
statement was made when the court was telling the jurors 
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what the issues were before them. Gleeson, while an ac¬ 
complice, was not on trial and the jury was correctly told 
that ho was not on trial and that the only person who was 
on trial was the appellant. The second statement was made 
at the time the court mentioned Gleeson’s testimony to the 
jury and was a correct statement of the law regarding: ac¬ 
complices. As both these statements were correct there was 
no error in makins: them. 

VI 

Whether to Grant a Cautionary Instruction Regarding the 
Testimony of a Girl Upon Whom an Abortion Has Been 
Performed Rests in the Discretion of the Trial Court 

Appellant urges that the trial court committed error when 
it did not instruct the jury as requested bj" appellant (Br. 
20). The appellant requested the following instruction: 

The jur\’ are instructed that according to the testi¬ 
mony of Gloria Huffman, while she is not an accomplice 
strictly speaking, inasmuch as from her own evidence 
she morally implicates herself in the act, the jury should 
consider that circumstance as bearing on her credibilitv. 

The trial court originally denied the instruction (J. A. 30). 
Then the trial judge said he was going to look at the case of 
Thompson v. United States, 30 App. D. C. 352, during the 
recess but that unless he notified counsel to the contraiy, he 
was going to deny the prayer (J. A. 31). He did not notify 
counsel to the contrary, nor did he instruct the jury as 
requested. While appellant objected at length to portions 
of the court’s instructions, he did not once mention the fail¬ 
ure to instruct as requested, nor did he object to such failure 
at the end of the instructions. 

While the Thompson case, supra, approved the requested 
instruction, it does not hold that such an instruction must be 
given. In that case the appellant had requested an instruc¬ 
tion that the complaining witness was an accomplice. The 
trial court refused to so instruct and instead instructed in 
the language requested in this case. This Court of Appeals 
held that the appellant was not entitled to an instruction that 
the complaining witness was an accomplice and had received 
as much as he had a right to expect. 




24 


That case does not hold that such a charge must be given 
and appellee submits that error is not committed when the 
charge is refused. 

In the case of State v. Mootluirt^ 80 X. W. 301, 302, the 
court said: 

Defendant also complains of the refusal to give the 
instruction asked, upon the ground that the prosecut- 
' ing witness was a willing accomplice, and that the jury 
! should have been told that her evidence was thereby to 
' some extent discredited. The jury was sufficiently in¬ 
structed as to rules for determining the credibility of 
witnesses, and the weight to be given to their testimony. 

In the case of State v. Hanson, 220 X. AV. 518 (an abortion 
case) appellant alleged the trial court committed error when 
it refused to instruct as follows: 

• • • by their solicitation of or consent to the acts 
charged to have been committed by the defendant, al- 
' leged to be unlawful, were severally implicated in these 
acts an<l their unlawful and criminal character, that 
fact may justly be considered by the jury as affecting 
their credibility as witnesses and the force and weight 
of their te.^timonv. 

The appellate court held that it was not error to refuse to 
grant that instruction. In the case of Abram Dunn v. The 
People, 29 X. Y. 523, the lower court refused to grant an 
accomplice instruction and instructed that if after carefully 
looking at the testimony, a reasonable doubt should fairly 
arise, it would be their duty to acquit him; and that the 
credit to be given to the woman was peculiarly a question 
for them. Xo cautionary instruction was given and the 
conviction was affirmed. See also State v. Young, 212 X. W. 
857; Cobh v. State, 211 X. W. 785; and People v. Cruse, 141 
P. 936. 

Appellee submits that the logical rule to follow is to leave 
it to the discretion of the lower court to determine when an 
instruction like the one requested here should be granted. 
In cases where the testimony connecting a defendant with the 
abortion comes solely from the complaining witness the 
trial judge should probably be required to grant the instruc- 
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tion. However, where there is strong independent evidence 
connecting the defendant w’ith the abortion, as there was in 
the instant case, it should not be held reversible error for the 
trial court to refuse such an instruction.® 

In any event appellant has not complied with Rule 30 of 
the Federal Rules of Criminal Procedure and therefore 
cannot allege in this Court that the lower court committed 
error in omitting from its charge the cautionary instruction 
appellant urges should have been given. At the end of the 
court’s charge appellant objected to various parts of the 
charge but nowhere did he point out to the court that it had 
not given the cautionary instruction, nor did he make objec¬ 
tion to the failure to give it. The purpose of the rule is to 
make it obligatory on the appellant to point out to the court 
what he thought was a defect in the charge and in that way 
give the court an opportunity to correct any omissions or 
oversights. This rule prevents an appellant from gambling 
on the verdict and then alleging that the charge was defective 
and cause a new’ trial w’hen he could have prevented the error. 
This case is very analogous to the case of Villarom^n v. 
United States, — U. S. App. D. C. —, decided by this Court 
on July 24,1950, w’here this Court ruled that w’here appellant 
requests an instruction before the court charges the jury and 
it is denied, it is not sufficient for appellant to object at that 
time. He must renew his request for the instruction at the 
end of the charge or he cannot raise the point on appeal. 
See also Coates v. United States, — U. S. App. D. C. —, 

® While the cases of Seifert v. State, 67 N.E. 100 and State v. Wil¬ 
son, 230 P. 810, appear to be contra to appellee’s contention they 
are distinguishable. In the Seifert case the only evidence linking 
defendant with the abortion was a dying declaration of the victim. 
Also the victim before the abortion had attempted to have a doctor 
perform the abortion for her, and had told the doctor that defendant 
was the father of the child and had tried to persuade her not to 
commit an abortion upon herself. In the Wilson case the defendant 
was charged with performing an abortion upon the complaining 
witness and w’ith causing the death of the baby (manslaughter by 
statute). The only evidence that the complaining witness was 
pregnant had been her testimony that she had morning sickness 
and had to urinate often—symptoms which the appellate court said 
were not alw'ays conclusive. Also there was no proof that a fetus 
had passed except by the complaining witness’ testimony. 





decided October 16, 1950, and Lanham v. United States, — 
Ui S. App. D. C. —, decided Xov. 2,1950. 

IVhile Rule 52 (b) of the Federal Rules of Criminal Pro¬ 
cedure allows this Court to note and consider plain error 
even though it may not be raised properly by appellant, the 
failure to give the instruction requested here is not plain 
error. The courts have ruled that the failure to give a cau¬ 
tionary instruction on accomplice testimony is not reversible 
error. Caminetti v. United States, 242 U. S. 470; Bowen 
V. United States, 61 App. D. C. 4, cert, denied sub nom. 
Logan v. United States, 285 U. S. 555. Surely, if failure 
to give an accomplice instruction is not plain error which 
an appellate court will note, then the failure to give the 
cautionary charge appellant alleges should have been given 
here is not plain error covered by Rule 52 (b) of the Federal 
Rules of Criminal Procedure. 

VII 

A Court May Interrogate a Juror About His Verdict Where It 
i .4ppears the Juror Was Confused and Where No Coercion 

Is Used by the Court 

Appellant urges that the trial court erred in interrogating 
a juror who dissented on a poll of the jury (Br. 20). A 
reading of what took place at the time the jury was 
polled shows that the juror in question did not really mean 
to dissent from the verdict of the other jurors (J.A. 49-53.). 
It is quite evident that the juror was under the impression 
that he was supposed to give his verdict as he had given 
it on the first ballot that was taken in the jury room. A 
reading of what he said shows this to be the fact. When he 
answered, “Not guilty’’ the following took place. 

The Deputy Clerk : And the jury has been polled. 

Mr. Ford: Did you hear him? that juror said “not 
guilty.” 

Juror Clarence Mayo ; Is that the first count ? 
i The Court: What is your verdict? 

Juror Clarence Mayo: Not guilty on the first count, 
but then we weeded it out afterwards. 

The Court: Your verdict is not guilty on the first 
count? 
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Juror Clarence Mayo: Now it was guilty, Judge, but 

when we got in the room on discussion- 

Mr. Ford: Wait a minute. 


Then there was a colloquy between counsel and tbe court 
and the court had the reporter read back to him the above 
notes. After that this took place. 

The Court : I am going to ask the juror at this time, 
what is your verdict at this time? 

Juror Clarence Mayo: Judge, as I said, your honor, 
after we weeded it out- 

The Court : No, I want to know what is your present 
verdict, this minute. 

Juror Clarence Mayo: Guilty. 


From this it is seen the poll was completed and verdict of 
the juror in question was guilty, and there was, therefore, 
a unanimous verdict of guiltv. The above shows that there 
was no coercion by the court upon the juror and that the 
verdict of the juror was guilty. In the case of Myers v. 
United States, 3 F. 2d 379, the court said: 

We see no coercion or impropriety in what tran¬ 
spired. It is proper to have the verdict recorded cor¬ 
rected. The replies to tbe court’s questions were to 
that end. We see no error in this. 



In Grace v. United States, 4 F. 2d 658, cert. den. 268 U. S. 
702, the court said: 

The verdict in the form first returned was sufficiently 
specific and the correction added very little to it. Had 
it been defective, however, it w^as within the province 
of the court to have it corrected to conform to the actual 
finding of the jury, either in open court or by allowing 
the jury to retire. 

In this case, as the verdict recorded was the verdict of the 
whole jury, it is difficult to see how any prejudice was done 
appellant when the court questioned the juror to clear up an 
uncertainty on his part. 

Furthermore, the Federal Rules of Criminal Procedure 
specifically provide that where a lack of unanimity is 
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revealed by the poll, the jury may be directed to retire for 
further deliberations/ Here, the trial court offered to 
send the jury back for such further deliberations, but 
defense counsel refused to avail himself of the offer and 
stilted that he would stand on the record as it was (J.A. 52). 
Under the circumstances it is difficult to see anv basis for 
a 'claim of prejudice. AVe think it obvious that defense 
counsel realized that the verdict was unanimous, that 
further deliberation would only serve to render the 
unanimity absolutely clear, and that his best tactic was to 
preserve whatever confusion still remained in the record. 

CONCLUSION 

Therefore, it is respectfully submitted that the judgment 
of the lower court should be affirmed. 

George Morris Fay, 

United States Attorney. 
Arthur J. McLaughlin, 
Joseph M. Howard, 

Richard M. Roberts, 

Assistant United States Attorneys. 


, ■* Rule 31(d) provides in pertinent part; ‘Tf on the poll there is 
not unanimous concurrence, the jury may be directed to retire for 
further deliberations or may be discharged.” 
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PETITION FOB REHEABING 

To the Honorable United States Court of Appeals for 
the District of Columbia Circuit; 

The appellant, by his attorney, respectfully petitions this 
Honorable Court for a rehearing of this appeal by the Court 
in banc; and in the event a majority of the active members 
fails to order same, it is respectfully requested that this 
petition be considered as one for rehearing before the same 
Bench. As grounds for his petition, the appellant respect¬ 
fully represents as follows: 

I. The decision of the Court fails to give effect to the 
instruction approved by this Court in Thompson v. U. S., 
30 App. D. C. 352; and this instruction was all the more 
important in view of the trial Courtis language in its charge 
to the jury. 

II. The decision is not clear as to any limitation which 
is to be placed on the trial Court in the exercise of its dis¬ 
cretion in permitting jurors to take notes during the course 
of a triaL 

III. Permitting jurors to take notes during the course 
of a trial violates the concept of “jury trial as contem¬ 
plated by the Constitution, since a jury verdict should be 
based on a collective recollection of the entire panel. 


rV. The decision fails to pass on the question raised 
with respect to the poll of the jury and the entry of the 
verdict in this case. 


POINT I 

This point is discussed on Page 20 of appellant’s brief; 
and, as will be seen there, the instruction requested was 
approved in Thompson v. U. S., 30 App. D. C. 352, 362. In 
addition to the grounds urged in the brief, it is respectfully 
pointed out that because of the strong language of the trial 
Court in urging on the jury the corroborative effect of 
Huffman’s testimony, this instruction should, in the cir¬ 
cumstances, have been given. 

The only ones testifying to the alleged abortion were 
Gleeson and Huffman. As to Gleeson’s testimony, the Court 
correctly charged the juiy* that it should be received with 
care and scrutinized vdth caution, in view of the fact that 
Gleeson was an accomplice in the eyes of the law. But then 
the Court stated: **In thi^ case, of course, the Government 
is "by no means entirely dependent upon the testimony of 
Gleason. As I just stated and as you will recall, there was 
the testimony of Gloria Huffman, to which I have already 
made reference/^ Jt. App. 38. (Emphasis supplied.) 

As the instruction approved in the Thompson case is the 
correct law, then the above quoted language of the trial 
Court was entirely contrary to it. 

POINTS n and m 

In addition to what was discussed under these points on 
Page 14 and 15 of the appellant’s brief, it is respectfully 
urged that the decision fails to state any limitation on the 
discretion of the Court as to permitting jurors to take notes. 
Although the Davis case, quoted in appellant’s brief, recog¬ 
nizes that the matter of a juror taking notes is perhaps a 
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discretionary one, that case does state: “It is allowed by 
statute in some states, which would imply that without a 
statute it is not permissible/’ 

A jury verdict represents and is based on the collective 
recollection of all 12 members. As is pointed out in the 
Davis case, the permitting of one juror to take notes gives 
that juror an undue influence in discussing the case when 
he appeals to his notes to settle conflicts of memory. 

Counsel for appellant has been practicing before the 
courts for more than 20 years, and never has he observed 
a Court permitting a juror or jurors to take notes of testi¬ 
mony. Counsel is certain that such a practice was not per¬ 
mitted at common law. Innovations and small encroach¬ 
ments on a Constitutional right should not be tolerated or 
permitted under the guise of “discretion.” 

POINT IV 

The question of the polling of the jury was fully dis¬ 
cussed in appellant’s brief. Page 20-22, and the holding in 
this case is contrary to that expressed in the Bruce case, 
in which the factual situation relative to the polling of the 
jury was almost analagous to the instant case; and for that 
reason, it is respectfully urged that this Court express 
itself with respect to the distinction in these cases. 

CONCLUSION 

For the reasons hereinabove set forth, it is respectfully 
prayed that this petition for a rehearing be granted and 
that the opinion filed in this cause on December 14,1950, be 
reversed and entered in favor of petitioner-appellant. 

Respectfully Submitted, 
Chakles E. Foed 
Attorney for Appellant 
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I hereby certify that the foregoing Petition for a Rehear¬ 
ing is presented to this Honorable Court in good faith, and 
that it is not for purpose of delay. 

I 

' Chables E. Fobd 

Attorney for Appellant 
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I' hereby certify that I served copies of the foregoing 
Petition for a Rehearing upon George Morris Fay, Esquire, 
United States attorney for the District of Columbia, on this 
28th day of December, 1950. 
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